
EN BANC REVIEW IN TEXAS COURTS OF APPEALS, 39 Rev. Litig. 377

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 1

39 Rev. Litig. 377

Review of Litigation
Spring, 2020

Article

Michael J. Ritterd1

Copyright © 2020 by University of Texas School of Law Publications Inc.; Michael J. Ritter
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“It is essential, of course, that a circuit court, and the litigants who appear before it, understand the practice--

whatever it may be--whereby the court convenes itself en banc.”1
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*378  Introduction

Texas's intermediate appellate courts welcomed a historic number of new judges in 2019.2 Most of these newly elected judges

serve on appellate courts with more than three judges where en banc review is a readily available discretionary procedure.3

Most, if not all, of these newly elected judges have now considered and voted on a motion for en banc review and considered

procedural and substantive rules for such motions.4 These judges likely have also considered two questions at the center of a
decades-old debate, questions with which even more experienced judges struggle: If en banc review is generally disfavored
except for “uniformity” reasons and “extraordinary circumstances,” what do these standards mean and how does one determine

whether a case is appropriate for en banc review?5

As to these questions, there is significant room for reasonable disagreement. The terms “uniformity” and “extraordinary

circumstances” are vague.6 No Texas appellate court has articulated or examined the primary principles for and purposes of en
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banc review in a precedential opinion.7 Most discussions of the en banc standards exist in concurring and dissenting opinions

and express the views of individual judges, often influenced by the facts of the particular case *379  before the court.8 No legal

publication has comprehensively analyzed the standards for en banc review in Texas courts.9 This Article fills this gap to assist
courts of appeals in resolving points of disagreement and in understanding the en banc standards and to provide attorneys and

judges with practical guidance in determining whether a case merits en banc review.10

This Article concludes the “uniformity” and “extraordinary circumstances” standards for en banc review are purposefully broad
to provide Texas courts of appeals with flexibility to readily perform their primary function of ensuring justice as a unitary

body.11 Narrow views of these standards are contrary to the text of the rule in which they appear, the rule's original purposes,
modern views of en banc review, and the constitutional and statutory situs of courts of appeals as institutions of justice in a state

founded on democratic principles.12 Contrary to popular wisdom in Texas jurisprudence, the en banc court's disagreement with
a panel's decision is the most well-supported reason for granting en banc review.

While nearly any case could potentially satisfy the broad en banc standards, considering these standards alone does not answer
the question of whether a court ultimately should grant en banc review. Given the framing, structure, and text of the rule
disfavoring en banc review, the en banc standards simply answer the question of when en *380  banc review is not “not
favored.” To say en banc review is not disfavored is not to say that en banc review will or must be granted. This Article posits
that, while the “uniformity” and “extraordinary circumstances” standards are broad, if a court determines a case satisfies either

standard, the court must also balance the benefits of ensuring justice with judicial efficiency costs.13 En banc review should
not be granted unless the likely benefits of en banc review would outweigh the likely costs. Thus, determining whether en banc
review is appropriate involves two questions: (1) Does the case satisfy either of the en banc standards? (2) If so, would the
likely benefits of granting en banc review outweigh the likely costs?

Part I of this Article briefly discusses basic principles governing en banc review in Texas courts of appeals and the terms used
in this Article. Part II outlines the procedures and contexts in which a Texas court of appeals may grant en banc review. Part
III analyzes the text, original purposes, and modern views of Texas's en banc standards and provides principles that courts and
lawyers should consider in construing, applying, and arguing those standards. Part IV makes recommendations for courts in
promulgating procedural rules and in deciding whether en banc review is appropriate, for lawyers in considering whether and
how to request en banc review, and for those considering further research on en banc review in Texas courts of appeals. Part
V briefly concludes this Article.

I. Basic Principles & Terminology

The Texas Constitution requires the State of Texas to be divided into court of appeals districts.14 Each district must have a chief

justice and two or more other justices.15 In 1978, the Texas Constitution was amended to expressly grant courts of appeals the

authority to sit in “sections,” with a majority of a section's concurrence being necessary to decide a case.16

In Chapter 22 of the Texas Government Code, the Texas Legislature divided the State of Texas into fourteen districts, with

one court of appeals in each district and two coextensive districts with courts located in Houston.17 Although Texas courts
of appeals *381  traditionally had only three judges, over the past forty years, the legislature has added judges to the courts

of appeals in Houston, Fort Worth, Austin, San Antonio, Dallas, Amarillo, Beaumont, and Corpus Christi-Edinberg.18 Judges

were added to these districts “to meet population demands.”19

The Texas Constitution and Chapter 22 grant courts of appeals discretionary authority to decide cases in panels. Consistent with
the Texas Constitution, Chapter 22 provides courts of appeals “may sit in panels of not fewer than three justices for the purpose

of hearing cases,” and “the concurrence of a majority of a panel is necessary for a decision.”20 Otherwise, the en banc court
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must be convened “for the transaction of all business other than the hearing of cases” and may be convened “for the purpose

of hearing cases.”21

Although the Texas Constitution and legislature have given courts of appeals the discretion to decide cases en banc, pursuant to
their rulemaking authority, the Supreme Court of Texas and the Court of Criminal Appeals have established a panel system as

the default rule for the assignment of cases in courts of appeals.22 A case in a court of appeals “must be assigned for decision to
a panel of the court consisting of three justices,” “unless a court of appeals with more than three justices votes to decide a case

en banc.”23 Without en banc review, “a panel's opinion constitutes the court's opinion, and the court must render a judgment

in accordance with the panel opinion.”24

A majority of the en banc court may vote to grant en banc review.25 After a court of appeals orders that the en banc court

will review the case, “[a] majority of the en banc court must agree on a judgment.”26 But, because the panel system is the

default rule, “[e]n banc consideration of a case is not favored.”27 Under Texas Rule of Appellate Procedure 41.2(c), en banc
review “should not be ordered unless necessary to secure or maintain uniformity of the court's decisions or unless extraordinary

circumstances require en banc consideration.”28 This Article addresses how to construe Rule 41.2(c).

*382  This Article uses the term “en banc review” to include a decision of a case by the en banc court in the first instance,
also referred to as “en banc consideration,” and en banc decision of a case after a panel has decided the case, or “en banc
reconsideration.” A “grant” of en banc review refers to the court's decision to consider or reconsider the case, not that the court
will, sitting en banc, necessarily “grant” the relief requested by a non-prevailing party to redecide the case in their favor. “En
banc court” is defined by Rule 41.2(a): “An en banc court consists of all members of the court who are not disqualified or
recused and--if the case was originally argued before or decided by a panel--any members of the panel who are not members

of the court but remain eligible for assignment to the court.”29 The “high courts” are the Supreme Court of Texas and Texas
Court of Criminal Appeals, and in some instances the Supreme Court of the United States. This Article refers to all state and
federal judges, justices, and chief judges and chief justices as “judges.” “En banc standards” refers to Rule 41.2(a)'s standards

of “uniformity” and “extraordinary circumstances.”30

II. Contexts & Procedures

A Texas court of appeals may grant en banc review in one of two ways: either on a party's motion or the court's own motion.31

The most significant difference between these two modes of en banc review is that a court arguably cannot grant a party's motion

for en banc reconsideration without first requesting a response.32 “A vote to *383  determine whether a case will be heard or

reheard en banc need not be taken unless a justice of the court requests a vote.”33 “If a vote is requested and a majority of the
court's members vote to hear or rehear the case en banc, the en banc court will hear or rehear the case. Otherwise, a panel of the

court will consider the case.”34 If a court does not grant en banc review, the panel's decision becomes final.35

A. En Banc Consideration

A court of appeals may grant en banc consideration, or en banc review, to decide a case in the first instance.36 The default rule is

that cases in courts of appeals will be assigned to panels for decision.37 Assignment of cases to a panel is usually a process that
occurs administratively through the clerk of the court, according to the court's internal operating procedures, and the parties are
notified of the assignment through a clerk's submission notice that states the appeal has been submitted to the panel of judges

specified in the notice.38 The relevant rules appear to provide a court of appeals with the discretion to grant en banc review at

any time when the court has plenary power, even before the case would ordinarily be assigned to a panel.39
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Although a court of appeals may order en banc consideration on a party's motion, pre-submission motions for en banc

consideration *384  are rare.40 Typically, en banc consideration is ordered sua sponte after a panel has been assigned and,
for some reason, has determined en banc consideration is appropriate or necessary. Either with or without a motion, a court's
decision to grant en banc consideration usually centers on Rule 41.2(c)'s en banc standards of uniformity and extraordinary

circumstances.41

A court may also order en banc review in the first instance when a majority of a panel “cannot agree on a judgment,” and

the court's Chief Justice decides to “convene the court en banc to consider the case.”42 Consequently, a court may order en
banc consideration sua sponte for a variety of reasons. But ordinarily, courts of appeals order en banc consideration when a
case might require overruling a prior decision of the court, or when a majority of the panel cannot agree on a judgment and it

reasonably appears the disagreement is unlikely to be resolved without the assignment of additional judges to the case.43

B. En Banc Reconsideration

A majority of the court may also grant en banc reconsideration, which is en banc review after a panel has issued an opinion in

the case.44 Unlike en banc consideration, en banc reconsideration is usually ordered in response to a party's motion.45 A sua
sponte order of en banc reconsideration is typically prompted by one of the court's judges requesting that the court reconsider

the case en banc.46 As with en banc consideration, a court's decision to grant en banc reconsideration will center on the en banc

standards of uniformity and extraordinary circumstances.47

*385  Unlike en banc review in the first instance, however, a court's decision to order en banc reconsideration is slightly more
limited in terms of the time in which the court must order en banc reconsideration. The issuance of a panel opinion and judgment

triggers a timeline ending the court of appeals' plenary power.48 The plenary power of a court of appeals expires 60 days after
a panel decides the appeal if no timely motion for panel rehearing or en banc reconsideration is filed, or 30 days after the court

overrules all such timely filed motions.49 Thus, without a timely motion, a court must sua sponte order en banc reconsideration,

if at all, within 60 days after the panel's decision.50 The filing of a timely motion lifts the timeline on the court's plenary power,

and the court's disposition of such a timely motion resets the timeline for the expiration of plenary power.51

C. En Banc Review as a Two-Step Process

The Texas Rules of Appellate Procedure implicitly, but necessarily, view a court's decision to grant en banc review as a two-

step process.52 The first step of en banc review is to decide whether the en banc court will consider or reconsider the case.53

The second step of en banc review is an actual disposition of the appeal by the en banc court.54 This two-step process mirrors
the general procedure for discretionary appellate review. In courts of appeals, the two-step en banc review process mirrors the

two-step process for permissive appeals in civil cases.55 The first step of a permissive appeal requires a court of appeals to

decide whether to grant the petition for permissive *386  appeal and accept jurisdiction over the case.56 Once a permissive

appeal is accepted, a notice of appeal is deemed filed and the case proceeds as any other accelerated appeal.57 The second

step of a permissive appeal is for the court to decide how to dispose of the appeal.58 The two steps of en banc review also
mirror the procedure for discretionary review in the high courts. The first step is whether to grant review; the second step is

how to dispose of the case.59 The two-step process of en banc review therefore follows the two-step process familiar to other
discretionary appellate review procedures.
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1. Step One: Should the En Banc Court (Re)Consider the Case?

For the first step, because panel assignment is the default rule, a court deciding whether to grant en banc consideration must

make such a decision before, not simultaneously with, the actual disposition of the appeal.60 Similarly, after a panel has decided
the merits of an appeal, the default rule is that the panel's opinion constitutes the court's opinion, unless the court orders en banc

reconsideration.61 As with a decision to consider a case en banc in the first instance, the first step is whether the en banc court
will decide the case anew. The second step is how the en banc court will actually dispose of the appeal on reconsideration.

For en banc reconsideration, confusion often arises as to whether, in the first step, the court must definitively decide whether the
panel correctly decided the case in whole or in part. This confusion likely stems from two sources. First, in ruling on motions
for panel rehearing, which are filed more frequently than motions for en banc review, the process typically involves one step:
the panel reconsidering the merits and then either granting or denying the motion for rehearing, while simultaneously issuing

a new opinion and *387  judgment in some cases.62 Although panel rehearings can occur in two steps, they almost always
occur in one step.

Second, motions for en banc reconsideration often argue both that the court should: (1) order en banc reconsideration; and
(2) upon reconsideration, change the outcome of the case to favor the movant. But under the rules, as detailed below in Part
IV, judges voting to grant en banc reconsideration--or to request a response--need not be convinced that the panel decided the

case incorrectly.63 The first step is simply to determine whether the case should be reheard and redecided by the entire court,

not necessarily to determine with absolute confidence whether the panel correctly decided the case.64 This first step inevitably
requires--and rightfully so--some consideration as to whether the panel correctly decided the case; but the first step does not
require the en banc court to decide the appeal at the time the court grants en banc reconsideration.

2. Step Two: How Should the En Banc Court Decide the Case?

The second step of en banc review is to decide the case. The en banc court may redecide the case on the original briefs or
may request supplemental briefing. Regardless of whether the panel had oral argument, the en banc court may also have oral

argument.65 If the panel had oral argument before en banc review was granted, the en banc court may consider any recordings
of oral argument before the panel. If the panel has decided the case, and the court orders en banc reconsideration, “the panel's

judgment or order does not become final.”66 “[T]he case will be resubmitted to the court for en banc review and disposition,”
which typically entails the en banc court later *388  withdrawing the panel's opinion and judgment and issuing a new opinion

and judgment.67

D. Orders that Do Not Dispose of the Case

Another area of disagreement is whether a court has the authority to grant en banc reconsideration of an order that does not
actually dispose of the appeal. The Texas Rules of Appellate Procedure refer to an en banc court hearing, rehearing, or deciding

“a case” or “the case.”68 The rules do not define “case.”69 Contextually, the rules governing en banc review use the word
“decision” and “case” to refer to the disposition of the appeal, as opposed to other rulings that do not finally dispose of the

appeal. Accordingly, the Supreme Court of Texas has construed a decision of a “case” as the final disposition of the appeal.70

Before deciding a case, a court of appeals often addresses pre-submission motions and issues that do not dispose of the appeal,

such as amotion for an extension of time to file a brief.71

It does not appear the Texas Rules of Appellate Procedure contemplate en banc consideration or reconsideration of orders on
such motions and issues. However, courts of appeals have the constitutional and statutory authority and discretion in any case
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to consider or reconsider any issue or motion en banc.72 In some cases, en banc courts have reconsidered such non-dispositive

matters.73 While the absence of a procedure in the Texas Rules of Appellate Procedure does not deprive a court of appeals of
its constitutional and statutory authority to consider or reconsider pre-submission issues or motions en banc, the absence of a
procedure raises numerous questions about the process by which a court orders en banc review of such issues and motions,

and the rules provide no answers.74

*389  E. Special Issues with Motions for En Banc Reconsideration

As with the lack of clarity regarding en banc review of non-dispositive matters, the rules governing motions for en banc
reconsideration are somewhat unclear. Texas Rule of Appellate Procedure 49, titled “Motion for Rehearing and En Banc

Reconsideration,” addresses both motions for panel rehearing and motions for en banc reconsideration.75 In certain subparts,

Rule 49 appears to maintain a distinction between a motion for panel “rehearing” and a motion for “en banc reconsideration.”76

In other subparts, it is clear that a “motion for rehearing” refers only to a motion for panel rehearing.77 In others, a motion for

“rehearing” includes a motion for en banc reconsideration.78

Because Rule 49 is unclear when a motion for “rehearing” includes a motion for en banc reconsideration, a careful reading of
Rule 49 raises numerous questions. Must a motion for en banc reconsideration clearly state its points under Rule 49.1, which

appears to refer, initially, to motions for panel rehearing?79 Must a court request a response before granting a motion for en banc

reconsideration?80 May a party file a motion for en banc reconsideration after a panel denies a timely motion for panel rehearing

without changing the panel's opinion or judgment?81 As demonstrated by a recent decision from the Dallas court of appeals,
Cruz v. Ghani, a party's ability under Rule 49 to file a motion for en banc reconsideration after a panel denies rehearing, without
changing *390  the opinion or judgment, raises significant questions about appellate timetables, specifically the deadlines for

the plenary power of the court of appeals and for seeking further review in a higher court.82

Some of the trickiest questions under Rule 49.1 are whether a motion for en banc reconsideration necessarily fails if it does
not “clearly state the points relied on for” reconsideration and whether those “points” refer to the same types of points that
would be raised in a motion for rehearing (i.e. the reasons why the panel erred), or whether “points” refer to the standards

for en banc review set out in Rule 41.2(c).83 Rule 49.1 requires a “motion for rehearing” to “clearly state the points relied on

for [] rehearing,” which arguably includes both motions for panel rehearing and en banc reconsideration.84 If “points” in Rule
49.1 refers to the en banc standards for en banc motions, such a construction would require construing “points” differently

for motions for panel and for motions for en banc reconsideration.85 Furthermore, as explained in Part III, the uniformity and
extraordinary circumstances standards are broad and can be satisfied when a motion for en banc reconsideration shows the panel

erred--this would appear to obviate any need to address the en banc standards in a motion for en banc reconsideration.86

III. Uniformity & Extraordinary Circumstances

The most challenging aspect of considering en banc review in Texas courts of appeals is construing and applying the standards
of uniformity and extraordinary circumstances. The legal landscape is not well settled, with only a few authoritative decisions
from the high courts. After setting out the origins of Rule 41.2(c)'s en banc standards and the current legal landscape, this Part
explains why the en banc standards are and should be broad. However, this Part also argues the rule disfavoring en banc review
nevertheless requires courts to balance the likely costs and benefits of granting en banc review in determining whether it should
be granted or denied.

*391  A. The Origins of Texas's En Banc Standards
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In the early 1980s, the first rule of appellate procedure for en banc review was contained in the Criminal Appeals Rules.87

In Rule 208, the Court of Criminal Appeals provided for en banc review without any limiting standards. Specifically, the rule
provided, “[a] majority of the justices of the en banc court may order an en banc reconsideration of any decision by a panel

within 15 days after such decision is issued.”88 Rule 208 did not state that en banc review is disfavored or provide any standards

for when en banc review is appropriate.89

In the mid-1980s, Texas's high courts adopted a rule providing that en banc review “is not favored and should not be

ordered except in extraordinary circumstances.”90 In 1990, the rule was amended to add the uniformity standard, providing
en banc review is disfavored except when “necessary to secure or maintain uniformity of [] decisions or in extraordinary

circumstances.”91 In the 1997 revisions to the Texas Rules of Appellate Procedure, the new rule--Rule 41--stated that en banc
review is disfavored but provided the standards of uniformity and extraordinary circumstances for both civil and criminal

appeals.92 This rule has remained substantively the same for over twenty years.

B. The Current Legal Landscape

Texas's high courts did not fashion the en banc standards out of whole cloth. The en banc rules and Texas's panel system were

based on the panel system in federal court.93 The concept of en banc review first appeared in federal circuit courts of appeals

due to the growth of *392  those courts in the early decades of the 1900s.94 “As they grew, the courts began to sit in more
than one panel of three, convening occasionally en banc, a practice approved by the Supreme Court and then codified in the

1940s.”95 Consequently, an analysis of the legal landscape surrounding Rule 41.2(c)'s en banc standards naturally begins with
decisions of the Supreme Court of the United States.

1. Decisions of the Supreme Court of the United States

The Supreme Court of the United States approved the practice of en banc review in Textile Mills Securities Corp. v.

Commissioner.96 In Textile Mills, the Supreme Court addressed whether a circuit court of appeals had the authority to grant

en banc review.97 The Supreme Court held the word “court” in the statute sub judice “consist[s] of all the judges appointed to

it,” not just a panel of three judges.98 A contrary construction “would on all matters disenfranchise some circuit judges against

the clear intendment of the statute.99 The Court also noted that “the most important function of the ‘court”’ was “the hearing

and the decision of appeals.”100 The Court further explained the availability of en banc review would make “for more effective
judicial administration. Conflicts within a circuit will be avoided. Finality of decision in the circuit courts of appeal will be

promoted.”101 The Court emphasized, “[t]hose considerations are especially important in view of the fact that in our federal

judicial system these courts are the courts of last resort in the run of ordinary cases.”102

The Supreme Court thereafter addressed in Western Pacific Railroad Corp. v. Western Pacific Railroad Co. whether a party has

the right to file a petition for en banc reconsideration of a panel *393  decision.103 The Supreme Court held that parties did not

have an inherent right to request en banc review, and the right to make such a request was governed by courts' local rules.104

In considering Congress's codification of its holding in Textile Mills, the Supreme Court explained that despite federal circuit

courts' tradition of having three-judge panels decide cases, courts have the discretion to grant en banc review.105 The Court also
noted that en banc review is “a necessary and useful power” that is “too useful ... to ignore the possibilities of its use ... where ...

appropriate.”106 In a footnote, the Court referred to the general purposes of en banc review, noting two examples in which it
had previously determined en banc review was appropriate: (1) “‘a conflict of views' ... ‘among judges”’ and (2) a deadlock

among the court's judges when they are “‘unable to agree on a disposition.”’107 Justice Frankfurter concurred, adding:

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


EN BANC REVIEW IN TEXAS COURTS OF APPEALS, 39 Rev. Litig. 377

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 8

Rehearings en banc by these courts, are to some extent necessary in order to resolve conflicts between panels ...
Moreover, the most constructive way of resolving conflicts is to avoid them. Hence, insofar as possible,
determinations en banc are indicated whenever it seems likely that a majority of all the active judges would reach

a different result than the panel assigned to hear a case or which has heard it.108

The Supreme Court of the United States has addressed en banc review in two other cases. In Shenker v. Baltimore and Ohio

Railroad Co.,109 the Supreme Court addressed a complaint that the Third Circuit *394  erred by denying en banc review.110

The Court noted that the en banc “procedure [was] clearly within the scope of the court's discretion” because a court is neither
required to grant nor prohibited from granting en banc review, and the Third Circuit followed its local rules in denying en

banc review.111 In United States v. American-Foreign Steamship Corp.,112 the Supreme Court held a retired circuit judge

is ineligible to participate in the en banc review of a case.113 The Court elaborated on the purpose of en banc review in
American-Foreign Steamship, stating that: “En banc courts are the exception, not the rule. They are convened only when
extraordinary circumstances exist that call for authoritative consideration and decision by those charged with the administration

and development of the law of the circuit.”114 The Court explained that under such circumstances, en banc review would further

the goals it articulated in Textile Mills.115 The Court further noted:

The principal utility of determinations by the courts of appeals [e]n banc is to enable the court to maintain its
integrity as an institution by making it possible for a majority of its judges always to control and thereby to secure
uniformity and continuity in its decisions, while enabling the court at the same time to follow the efficient and
time-saving procedure of having panels of three judges hear and decide the vast majority of cases as to which

no division exists within the court.116

Finally, the Court in American-Foreign Steamship stated the evident purpose of en banc review is “to provide that the active

circuit judges shall determine the major doctrinal trends of the future for their court.”117

*395  2. The White Commission

The views of individual Supreme Court justices have been expressed not only through judicial opinions but also in other writings.
Several Supreme Court justices opined on en banc review during the 1990s' controversy over splitting the Ninth Circuit, which

had grown quite large, into divisions or units.118 In 1997, Congress formed the Commission on Structural Alternatives for

the Federal Courts of Appeals (the White Commission), which was chaired by retired Supreme Court Justice Byron White.119

The White Commission published a report examining how the size of the Ninth Circuit compromised the benefits of en banc

review.120

In explaining the benefits of dividing the Ninth Circuit into divisions or units, the White Commission reported, “[s]uch units
may also more readily take cases en banc that do create inconsistency, or that seem wrong to a majority of the judges, thereby

leading to more coherent and predictable law that provides sound guidance to lawyers and judges who are governed by it.”121

According to the White Commission, en banc review allows judges “to hold each other accountable and to be accountable as

a court,” and gives lawyers “confiden[ce] that aberrant decisions will be rectified.”122 The White Commission also noted that

a single judge could call for en banc review if the judge were “dissatisfied with the [panel's] decision,”123 and that en banc
review helps reduce a “court of appeals' high reversal rate in the Supreme Court” by “correct[ing] panel errors before they
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reach the Supreme Court”; whereas the failure to grant en banc review “deprives judges and lawyers of sufficient guidance

as to circuit law.”124

Before the White Commission published its report, Justices Antonin Scalia, Anthony Kennedy, and Sandra Day O'Connor wrote
to Justice White, expressing similar views. Justice Scalia wrote, “the function of en banc hearings ... is not only to eliminate

intra-circuit conflicts, but also to correct and deter panel opinions that are pretty *396  clearly wrong.”125 Justice Scalia also
noted that en banc review is an “error-reduction function,” and a court's practical inability to grant en banc review requires

unnecessary error correction by the Supreme Court.126 Justice Kennedy wrote:

A decision in an en banc case, as a general rule, requires more time, more deliberation, and more writing than go
into the ordinary three-judge panel opinion. The result, however, is beneficial. Products of en banc consideration,
majority opinions and separate writings, reflect extra efforts invested in the process and represent appellate judging
in one of the most instructive forms. En banc opinions assist other courts, including the Supreme Court, in
resolving difficult legal issues .... [R]ehearing en banc allows a circuit the opportunity to assess the soundness of

its earlier views and, if need be, to put its house in order before the Supreme Court must do so.127

Justice O'Connor expressed a similar view about the purposes of en banc review, writing: “It is important to the federal system
as a whole that the Courts of Appeals utilize en banc review to correct panel errors within the circuit that are likely to otherwise

come before the Supreme Court.”128

*397  3. Other Views of En Banc Review in the Federal Circuit Courts

Other views of the federal en banc procedure can be discerned from the rules of the federal circuit courts, as well as the views
that have been expressed by commentators considering en banc review in federal court. These views help inform the meaning
of the en banc standards in Texas Rule 41.2(c).

i. Federal Rule of Appellate Procedure 35

Federal Rule of Appellate Procedure 35 provides the standards for en banc review in federal courts, “[a]n en banc hearing or
rehearing is not favored and ordinarily will not be ordered unless: (1) en banc consideration is necessary to secure or maintain

uniformity of the court's decisions; or (2) the proceeding involves a question of exceptional importance.”129 The rule further
provides that a petition for en banc rehearing must begin by stating either:

(A) the panel decision conflicts with a decision of the United States Supreme Court or of the court to which the
petition is addressed (with citation to the conflicting case or cases) and consideration by the full court is therefore
necessary to secure and maintain uniformity of the court's decisions; or

(B) the proceeding involves one or more questions of exceptional importance, each of which must be concisely
stated; for example, a petition may assert that a proceeding presents a question of exceptional importance if it
involves an issue on which the panel decision conflicts with the authoritative decisions of other United States

Courts of Appeals that have addressed the issue.130

By providing examples, the requirements of the contents of a petition for en banc rehearing in Federal Rule 35 inform the

meaning of the *398  federal en banc standards of “uniformity” and “question[s] of exceptional importance.”131
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Although most federal circuit courts have adopted local procedures for deciding whether to grant en banc review, the Fifth

Circuit has narrowed the standards for en banc review by local rule and internal operating procedures.132 The Fifth Circuit's

local procedures note that en banc motions “are the most abused prerogative” in the circuit.133 Emphasizing the extraordinary
nature of petitions for en banc review, the Fifth Circuit's local procedures further narrow Federal Rule 35's en banc standards
to “an error of exceptional public importance” and to “direct[] conflicts with prior Supreme Court, Fifth Circuit or state law

precedent.”134 The Fifth Circuit's internal operating procedures also note errors in the facts or application of the law to facts

“are generally matters for panel rehearing but not for rehearing en banc.”135 “The Fifth Circuit is unique in having a rule of

court which delimits the types of cases meriting en banc consideration.”136 “En banc decision making among more than twenty
judges (as was true in the old Fifth Circuit [before the Eleventh Circuit was created]) was viewed as unwieldy and litigants were

perceived as asking for en banc review at an increasing rate.”137

One commentator has endeavored to discern what satisfies the Fifth Circuit's more stringent standards by considering the types

of cases in which the court has granted en banc review.138 The Fifth Circuit has granted en banc review in cases where the
court overruled precedent, created new law, or addressed an issue of procedure, federal statutory law, constitutionality, or civil

rights.139 But “[w]hile the examination and categorization of en banc cases is helpful in *399  determining which issues may

precipitate en banc review, such a listing does not indicate a limit on the court's discretion.”140 Other commentators have
attempted to elaborate on, separate and apart from the federal en banc standards, empirical reasons why judges vote to grant en

banc review.141 One such commentator identified the following reasons: “the panel got it wrong,” a direct or indirect conflict

with a prior decision of the court, a conflict with a decision of the Supreme Court, or a conflict with another court of appeals.142

ii. The Costs & Benefits of Federal En Banc Review

Scholars and commentators generally agree that the primary original purpose of allowing en banc review in the federal circuits

was to avoid or resolve intra-circuit conflicts.143 One such commentator has noted that Congress's original purpose in codifying

Textile Mills “was to obviate the situation where ... a decision of two judges ... sets the precedent for the remaining judges.”144

Judges were added to the federal circuits due to increasing docket sizes.145 The panel system was created to promote judicial

efficiency in deciding cases, but came at the expense of uniformity.146 Scholars, commentators, and judges continue to disagree
about what amount or type of conflict was, and currently is, sufficient to justify en banc review. Like Justice O'Connor in her
letter to the White Commission, some have argued for an increase in the use of en banc review, arguing the federal en banc

standards may be construed broadly.147 Others *400  argue en banc review should be granted less frequently, and the federal

en banc standards must be construed narrowly.148

The debate over whether en banc review should be granted more or less frequently, and whether the standards are broad or

narrow, centers on “procedural values such as finality, economy, consistency, impartiality, and power concentration.”149 Both
proponents and opponents of increasing en banc review “have engaged in a cost-benefit analysis,” weighing the benefits of en

banc review against the costs.150 Yet, one commentator has criticized such cost-benefit analyses because the costs are more
readily apparent and measurable, whereas the benefits are more abstract, and has called for more data and statistical analyses

to determine whether the benefits of en banc review generally outweigh the costs.151

It does not appear that any legal scholar has yet conducted such a study.152 Without comprehensive and reliable data, courts,
lawyers, and commentators are left with theoretical principles and practical experience to determine when en banc review
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should be requested or granted. Nevertheless, a few matters are relatively undisputed and well settled. First, both proponents and
opponents of increasing en banc review agree en banc review is necessary, at the minimum, to correct intra-court conflicts in a

court's prior decisions and to overrule a prior decision.153 Disagreements exist as to what other circumstances, if any, justify en

banc review.154 Second, although proponents and opponents disagree about the weight of various considerations, they generally

agree what those considerations are: ensuring justice in some sense and judicial efficiency.155

Proponents of increasing the use of en banc review argue the benefits of ensuring justice through consistency tend to outweigh the

*401  costs to judicial efficiency.156 Specifically, proponents argue en banc review is available: to prevent disenfranchisement
of circuit judges who disagree that the panel's opinion truly reflects the opinion and judgment of the court; to clarify confusing
panel decisions, even those when the outcome is ultimately correct; to improve the panel's and sometimes the Supreme Court's
decision-making process by adding more thoughts and contributions to the deliberations (i.e. percolation benefits); to ensure
the court reaches the correct outcome and ensures justice for parties before the court; to ensure the court treats similarly situated
litigants similarly; to promote public acceptance of the court's ultimate opinion; to promote collegiality by having all judges

work together; and to reduce the burden on the Supreme Court to engage in error correction.157 In addressing judicial efficiency,

proponents argue the costs of granting en banc review are exaggerated.158

Opponents of increasing the use of en banc review argue the costs of judicial efficiency outweigh the benefits of uniformity.
Their focus is primarily on judicial efficiency because en banc review: delays finality of the case, especially when a panel has
already reached a decision; consumes the resources of all the court's judges, as well as court staff, both in terms of considering
whether the case is appropriate for en banc review and in considering the appropriate disposition of the appeal; involves the
separate writings of different judges; presents more challenges to short, efficient meetings; creates conflicts between judges that

threatens collegiality; and is often based on political ideology.159

4. Decisions by Texas's High Courts

Texas's high courts have promulgated procedures for en banc review in the Texas Rules of Appellate Procedure, which set out

the rule disfavoring en banc review and the standards of uniformity and extraordinary circumstances.160 But Texas's high courts
have not addressed the meanings of the en banc standards or the purposes of en banc review in Texas courts of appeals.

*402  The Supreme Court of Texas has addressed en banc review in only a few cases. In O'Connor v. First Court of Appeals,
the Supreme Court held a non-panel justice may file a separate opinion concurring or dissenting in a court's decision to grant

or deny a motion for en banc review.161 In O'Connor, the Supreme Court noted Texas's “panel system was modelled” on the

federal system.162 Echoing Textile Mills, the Supreme Court of Texas in O'Connor recognized a court of appeals is “an integral”

and “single, unitary body, even though it may sit in panels,”163 and excluding judges from participating in an en banc motion

“effectively disenfranhcis[es] those members of the court who were not on the original panel deciding the case.”164 Notably,
the Supreme Court in O'Connor explained that a separate opinion in a case involving a motion for en banc review “serves
the same salutary purposes served by any other dissenting opinion: chiefly, promoting the uniformity and correctness of the

court's decisions.”165

The Supreme Court of Texas also addressed the authority of a court to decide a case en banc in Wal-Mart Stores, Inc. v. Miller.166

In a footnote, the Supreme Court rejected the petitioner's contention that the court of appeals lacked the authority to decide a
case en banc, explaining, “[w]hile we recognize that en banc consideration is generally disfavored, our appellate rules authorize

courts of appeals to consider a case en banc if the circumstances require and the court votes to do so.”167
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The Court of Criminal Appeals has not expressed its understanding of the en banc standards of uniformity or extraordinary
circumstances. Some indication of the court's historical understanding of en banc review might be inferable from the court's

panel system from 1978 to 1982.168 During the few years that the Court of Criminal Appeals decided cases as panels, the court

granted en banc review in *403  at least four cases.169 In Longford and Flanagan, the en banc court overruled a prior decision

of the court.170 In Jackson, the court granted en banc review when the panel “inadvertently failed to consider [appellant's

supplemental brief] on original submission.”171 In Peterson, the court granted en banc review sua sponte to reverse a conviction

on a legal sufficiency issue that the panel had overruled.172 While examining and categorizing the Court of Criminal Appeals'

en banc decisions does not necessarily “indicate a limit on the court's discretion,”173 it provides some historical context for
en banc review in criminal cases.

5. Opinions in En Banc Decisions of Texas Courts of Appeals

As with the Court of Criminal Appeals, Texas's courts of appeals have not expressly construed Rule 41.2(c)'s en banc standards.
Courts' views as to what cases satisfy the en banc standards have been conveyed only implicitly in the granting of en banc review
in particular cases. One court has noted that a court's “internal decision to proceed en banc is a matter of absolute discretion that is

not reviewable.”174 Another court has held that mere disagreement with a panel's decision justifies granting en banc review.175

*404  There appears to be no universal agreement among Texas's court of appeals judges on the proper construction of Rule
41.2(c)'s en banc standards of uniformity and extraordinary circumstances. The following are some points of disagreement:

• Is a court of appeals “authorized” to grant en banc review if the en banc standards are not satisfied?176

• Is “‘mere’ disagreement” with the panel's decision sufficient to grant en banc reconsideration?177

• Is an “important” issue sufficient to grant en banc review?178

*405  • Is a direct, unavoidable conflict required to grant en banc review?179

• In considering the standards for en banc review, is it relevant whether a higher court could resolve the panel

error or intra-court conflict?180

• In considering whether to grant en banc review when a motion for en banc reconsideration is filed, is a court of

appeals limited to the uniformity issue or extraordinary circumstances expressly stated in the motion?181

Attempting to resolve many of these disagreements becomes easier when the text and historical purposes of the rule are more

closely examined.182
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C. The Rule Disfavoring En Banc Review

Construing the en banc standards of uniformity and extraordinary circumstances requires understanding the rule disfavoring
en banc review and the context in which the standards appear. Texas Rule of Appellate Procedure 41 establishes panel *406

assignment for the decision of cases as the default rule and provides that en banc review is generally disfavored.183 This subpart
more fully considers the general rule disfavoring en banc review.

1. A court of appeals has absolute discretion to grant en banc review.

Texas courts of appeals have absolute discretion in deciding whether to grant en banc review.184 This unfettered discretion is
rooted in the constitutional and statutory authority of courts of appeals to decide cases as a unitary deliberative body and the

constitutional and statutory provisions permitting courts of appeals to decide cases in sections or panels.185 This discretion

to grant en banc review mirrors the discretion of federal circuit courts.186 Texas Rule of Appellate Procedure 41 does not

purport to limit courts of appeals' constitutional and statutory authority and unfettered discretion to decide cases en banc.187

Rule 41 merely provides that en banc review is “not favored” and generally “should not” be granted except in extraordinary

circumstances and for uniformity reasons.188

*407  The terms “favored” or “not favored,” as well as the phrase “should not,” denote a preference, not a prohibition.189

Similar language about a procedure being “favored” or “not favored” does not appear in the text of any other rule of appellate
procedure. However, Rule 41.2(c)'s prescriptive terms are distinguishable from prohibitive language in the Texas Rules of

Appellate Procedure providing what a court of appeals “may not” do.190 And, while the Supreme Court of Texas recognized
in Wal-Mart Stores, Inc. v. Miller “that en banc consideration is generally disfavored,” the court also recognized “our appellate

rules authorize courts of appeals to consider a case en banc if the circumstances require and the court votes to do so.”191 Thus,
it appears relatively well settled that Texas courts of appeals have absolute discretion in granting or denying en banc review.

2. Rule 41.2(c)'s en banc standards are intended to guide a court in exercising its absolute discretion to grant or deny
en banc review.

Although Texas courts of appeals have the absolute discretion to grant or deny en banc review, the rule disfavoring en banc
review and the standards of uniformity and extraordinary circumstances are clearly intended to guide a court of appeals in

exercising this discretion.192 Rule 41 establishes a clear preference for panel decisions of cases, both by setting the default
procedure as panel assignment of cases and by expressing that en banc review is disfavored and ordinarily should not be

ordered.193 In other words, Rule 41.2(c) is prescriptive or normative, rather than proscriptive or prohibitive, and describes
circumstances under which en banc review is disfavored and not disfavored.

Although Rule 41.2(c)'s en banc standards are intended to guide a court of appeals in deciding whether to grant en banc review,

the en banc standards of uniformity and extraordinary circumstances *408  are vague.194 They therefore provide very little
practical guidance to courts and attorneys in determining whether a particular case is appropriate for en banc review. Although
concurring and dissenting opinions often attempt to construe these standards, no Texas court has squarely addressed the proper
construction of either standard. And, although attempting to further define the standards is challenging, it is helpful to start at
the beginning of Rule 41.2(c): considering why en banc review is disfavored.

3. En banc review is disfavored to preserve the judicial efficiency benefits of the panel system.
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En banc review is disfavored primarily, if not exclusively, because en banc review necessarily consumes more judicial resources
than panel review; en banc review requires the expenditure of more judicial resources in terms of the time of more justices

and staff attorneys.195 The reason why the Texas Legislature added judges to certain courts of appeals was to promote judicial
efficiency in handling increasing caseloads. As with federal circuit courts, the caseloads of Texas courts increased due to

population growth and increasing legislation and regulation.196 And, as in the federal system, Texas's panel system ensures
“the efficient and time-saving procedure of having panels of three judges hear and decide the vast majority of cases as to which

no division exists within the court.”197

Nevertheless, the legislature's addition of judges to certain courts of appeals' districts did not change those courts' primary

function to fairly and justly decide cases.198 Nor did the Legislature, by adding judges to courts of appeals, change the basic
principle that a unitary governmental entity with numerous elected officials typically needs a majority's approval to exercise
the entity's *409  governmental authority. The legislature added judges simply to assist Texas courts of appeals in executing
their primary function--ensuring justice--more efficiently. That said, granting en banc review excessively undermines judicial
efficiency, the Legislature's primary goal in adding judges to the courts of appeals.

4. The panel system risks disenfranchisement and more inconsistencies.

Promoting judicial efficiency by adding judges to courts of appeals was not without cost.199 The panel system in Texas courts
allows two judges to bind the entire court not only in the current case, but also in future cases, without first obtaining the

support of a majority of the court.200 This minority-rule procedure gives rise to the disenfranchisement concerns expressed
by the Supreme Court of Texas in O'Connor, and by the Supreme Court of the United States in Textile Mills, the seminal

decision regarding en banc review.201 In Texas, where judges are elected by the people of a court of appeals' district,
the disenfranchisement of elected officials is arguably more significant than in federal circuit courts to which judges are

appointed.202

The addition of judges to the courts of appeals also increased the risk of inconsistent decisions.203 In O'Connor, the Supreme
Court of Texas indirectly acknowledged the benefit of en banc review by explaining that having non-panel judges contribute

thoughts on panel decisions “promot[es] the uniformity and correctness of the court's decisions.”204 This explanation echoes a
recurring theme in the decisions of the Supreme Court of the United States that en banc *410  review helps avoid intra-court

conflicts,205 can resolve a “conflict of views,”206 and empowers a court of appeals “to maintain its integrity as an institution
by making it possible for a majority of its judges always to control and thereby to secure uniformity and continuity in its

decisions.”207 Although the risk of inconsistent decisions is certainly present in three-judge courts of appeals, the risk of

inconsistent decisions increases significantly with the addition of judges to the court.208

D. Construing Texas's En Banc Standards

Rule 41.2(c)'s provision disfavoring en banc review and its standards of uniformity and extraordinary circumstances are intended
to guide a court of appeals in deciding whether to use the resources of the en banc court to execute its primary function of

ensuring justice while minimizing judicial efficiency costs.209 Texas's en banc standards, like the federal en banc standards,
are “laden with multiple meanings, thereby vesting judges with wide discretion to decide when the standards are satisfied and

creating room for disagreement among them.”210 The flexibility afforded by the en banc standards thus comports with the
authority and absolute discretion of courts of appeals to grant or deny en banc review, while appropriately highlighting the goals
of ensuring justice and judicial efficiency.
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“The scope of a procedural rule is a question of law, which [Texas courts] review de novo by applying the same canons of

construction applicable to statutes.”211 Texas courts construe rules *411  based on the “literal words of the rule,”212 and “so

that decisions turn on substance rather than procedural technicality.”213 “When a rule of procedure is clear and unambiguous,

[courts] construe the rule's language according to its plain or literal meaning.”214 Courts will give effect to each word and will

“not treat any [] language as mere surplusage.”215 “In determining the ordinary and common meaning of an undefined word
in a statute, [courts] consider a variety of sources, including dictionary definitions, judicial constructions of the term, and other

statutory definitions.”216

The vague text and original purposes of Rule 41.2(c) support a broad construction of the en banc standards. In light of the
principles for construing appellate rules, Rule 41.2(c)'s uniformity standard should be construed as considering a lack of
consistency, broadly speaking, in a court's opinions in different cases. This can include resolving a direct conflict in the holdings
of two cases, as well as other significant inconsistencies that justify the resources of en banc review. While the uniformity
standard concerns the instant case's relationship to past and future decisions, the “extraordinary circumstances” standard
primarily concerns the specific case before the court. Rule 41.2(c)'s “extraordinary circumstances” standard can be analogized to
the “extraordinary circumstances” standard in original writ proceedings (e.g. mandamus), and construed as including situations
in which en banc review is necessary for the protection of an important substantive or procedural rights when a panel's error is
outcome-determinative, and always limited by the principle that en banc review is appropriate when the benefits of discretionary
review outweigh the costs.

*412  1. The En Banc Standards Before & After a Panel Decision

The question of whether to grant en banc review may arise before a panel's decision (i.e. en banc consideration), and after a

panel's decision (i.e. en banc reconsideration).217 Rule 41.2(c) provides a court of appeals is not required to vote, in every case,

whether to decide a case en banc or whether to submit the case to a panel.218 As a practical matter, courts of appeals with more
than three judges typically defer to the default rule of panel assignment; courts do not sua sponte consider whether to take each
and every case en banc; and parties do not frequently file motions for en banc review of a case in the first instance. Thus, in
the vast majority of cases in which Texas courts of appeals consider whether to grant en banc review, courts are considering
motions for en banc reconsideration.

Although the en banc standards are contained within the rule for en banc review in the first instance, the standards are more
helpful when addressing motions for en banc review after a panel decision. A decision by a panel in a case is ordinarily the

sole catalyst creating a uniformity issue or circumstances that are sufficiently extraordinary to justify en banc review.219 Not
many circumstances that arise before a panel's decision are sufficiently extraordinary to justify expending the resources of the
en banc court to decide the case in the first instance, as opposed to defaulting to the panel system, allowing a panel to decide
the case first, and later assessing whether the case continues to present extraordinary circumstances justifying en banc review.

Although the standards of uniformity and extraordinary circumstances appear to provide more guidance for en banc review after
a panel decision, the meanings of the en banc standards do not change based on procedural context in which a court of appeals
is considering whether to grant en banc review. Nevertheless, a decision by the panel may create an intervening circumstance
that can give rise to sufficient uniformity concerns or extraordinary circumstances that justify the resources of en banc review.

*413  2. Construing the “Uniformity” Standard

In light of Rule 41.2(c)'s text and original purposes, the uniformity standard should be construed as providing that en banc
review is not disfavored when necessary to resolve a direct conflict in the court's prior decisions, to decide the instant case in
direct conflict with a prior decision of the court, to prevent a conflict prospectively, or to resolve inconsistencies that sufficiently
implicate the court's integrity as an institution so as to justify the resources of the en banc court.
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i. Text

Under Rule 41.2(c)'s uniformity standard, en banc review is disfavored and should not be ordered unless “necessary to secure

or maintain uniformity of the court's decisions.”220 Although this standard appears to be straightforward, the words in the

uniformity standard are “laden with multiple meanings.”221 Considering each word of the uniformity standard helps to identify
those multiple meanings and to analyze the reasonability of each.

a. “Decisions”

“Decisions” is not defined in the Texas Rules of Appellate Procedure. The word “decisions” in Rule 41.2(c) refers to the
disposition of the appeal, primarily through the panel opinion's reasoning for the court's judgment. Black's Law Dictionary
defines “decision” as:

A judicial or agency determination after consideration of the facts and the law; esp. a ruling, order, or judgment

pronounced by a court when considering or disposing of a case. See Judgment (1); Opinion (1).222

The term “decisions” appears inclusive of and broader than similar terms used in the Texas Rules of Appellate Procedure, such

as “opinion,” “judgment,” “order,” and “ruling,” all of which involve a court of appeals making a “decision.”223 For example,

the Texas Rules *414  of Appellate Procedure use the term “decision” not only to refer to the disposition of an appeal,224 but

also a ruling on a request for media coverage of a proceeding,225 a motion to recuse,226 and a motion for rehearing.227

Conversely, some rules use the terms “decision” or “decide” to refer specifically to the disposition of the appeal through

an opinion and judgment.228 Rule 41 is an example; Rule 41 consistently uses the term “decide” to refer specifically to the

disposition of the appeal.229 This more precise definition of “decisions” comports with the Supreme Court's construction of the

term “a case” or “the case” in the rules governing motions for rehearing.230

The rules governing en banc review do not appear to contemplate a procedure for an en banc review of orders that do not dispose
of an appeal. Nevertheless, a court of appeals has the constitutional and statutory authority and discretion to decide any matter

in any case en banc.231 Consequently, even when the terms “case” and “decisions” are construed to exclude rulings or orders on
non-dispositive matters, Rule 41.2(c)'s rule disfavoring en banc review “of a case” would simply not serve as a contemplated
limit on the use of en banc review for non-dispositive orders. In sum, the term “decisions” in the uniformity standard appears
intended to refer to the uniformity of a court's dispositions of different appeals and the reasons therefor, rather than on non-

dispositive matters.232

Rule 41 does not appear to use the term “decisions” so narrowly as to refer only to a court's precise holding in a case. Rule
41 uses the term “decision” or “decide” by reference to “the case” or “a case.” A “decision” by a court of appeals in a case

necessarily *415  includes more than just the main holding in the opinion.233 It includes the outcome (the judgment) and the

panel's determinations as to which law applies and how the law applies to the facts of the case (the opinion).234

b. “The Court's”
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The uniformity standard qualifies “decisions” with “the court's.”235 “The court” appears to be a clear reference to the particular
court of appeals considering whether to grant en banc review. Rule 41.2(c)'s use of the term “the court” suggests the focus
of uniformity considerations should be internal (considering the particular court's decisions), rather than external (considering
other courts' decisions). Yet, the identical text of Federal Rule 35's uniformity standard also includes conflicts with decisions

of a higher court.236 Because the uniformity standard in Texas Rule 41.2(c) was borrowed wholesale from Federal Rule 35,
Federal Rule 35 appears to support a broader construction of “the court's” in the uniformity standard in Texas Rule 41.2(c).

c. “Secure or Maintain”

Rule 41.2(c) provides two ways of achieving uniformity of a court's decisions--”securing” and “maintaining.” If the terms
“maintain” and “secure” are not wholly synonymous, redundant, and duplicative of each other, and if each term were used
purposefully and distinctly, “maintain” appears to suggest a retrospective consideration: whether a decision in the present case

might lack uniformity with a prior decision of the court.237 Conversely, “secure” suggests en banc *416  review could ensure

uniformity in the court's future decisions.238 In the broadest sense, “secure” could encompass Justice Scalia's and the White
Commission's view that en banc review can promote accountability and deter incorrect opinions in future cases, regardless of

whether such cases involve the same or similar issues as the issues in the case before the court.239

d. “Necessary”

Under Rule 41.2(c)'s uniformity standard, en banc review is disfavored unless “necessary” for uniformity reasons.240

“Necessary” is not defined for purposes of Rule 41.2(c).241 Generally, the word “necessary” and can be used either strictly, such
as “absolutely needed,” or more broadly to refer to a consequence, such as “determined or produced by the previous condition

of things.”242 When uniformity is considered retrospectively, determining whether en banc review is absolutely needed to
maintain uniformity is relatively straightforward: either two decisions are uniform or they are not. But when uniformity is
considered prospectively, determining whether en banc review is necessary to secure the uniformity of decisions in future cases
requires predictions. Because prospective uniformity considerations have strong support in the text and original purposes of
the uniformity standard, “necessary” is likely used more broadly to include the probable consequences of granting en banc

review.243

*417  e. “Uniformity”

“Uniformity” is, unsurprisingly, the most important term in Rule 41.2(c)'s uniformity standard. “Uniformity” is not defined for
purposes of Rule 41.2(c), but the term “uniform” is commonly understood as meaning “characterized by a lack of variation;

identical or consistent.”244 Circling back to the term “decisions,” the focus of the uniformity standard is to ensure consistency

and lack of variation in the court's opinions explaining its judgments.245

f. Conclusion Regarding the Uniformity Standard's Text

The text of the uniformity standard supports construing the standard broadly as including not only a direct conflict with the
holding of a prior opinion of the court, but also a significant inconsistency with a prior opinion. The text also supports that
the uniformity standard includes prospective considerations of probable consequences of granting en banc review to secure
consistency in the court's future opinions.

ii. Original Purposes
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Texas Rule 41.2(c)'s uniformity standard is identical to the uniformity standard in Federal Rule 35, on which Rule 41.2(c) was

modeled.246 Because Rule 41.2(c)'s uniformity standard originated from Federal Rule 35, the purposes and applications of

Federal Rule 35 inform the proper construction of Texas Rule 41.2(c).247 In federal circuit courts, the uniformity standard is
intended to avoid conflicts in the court's decisions, promote finality of decisions when there is an intra-court dispute, control

continuity of decisions, and avoid conflicts with decisions of the Supreme Court of the United States.248 The *418  original
purposes of Rule 41.2(c)'s uniformity standard reinforce the reasonability of a broad construction of the text as including
considerations beyond resolving a direct conflict with the holding of a prior decision of the court of appeals.

The Supreme Court has opined that the principal purpose of promoting uniformity is “to enable the court to maintain its integrity

as an institution”249 by those “charged with the administration and development of the law of the circuit.”250 In the context of
en banc review, the Supreme Court has also noted that “the decision of appeals” is “the most important function of the ‘court’ [of

appeals].”251 In the Supreme Court's view, then, the judges of a court of appeals are the stewards of their court's jurisprudence,
and the primary purpose of the uniformity standard is to avoid inconsistencies that undermine the integrity of the court as an

institution of justice charged with fairly deciding cases.252

In sum, the original purpose of Rule 41.2(c)'s uniformity standard was to encourage courts of appeals to avoid inconsistencies
that undermine the court's integrity as an institution. A court's integrity as an institution can be undermined not only by actually
deciding cases in conflict with other prior decisions, but also by deciding cases in a manner that reasonably appears to conflict
with other decisions, not only of the same court, but also of a higher court. Thus, the original purposes of Rule 41.2(c)'s
uniformity standard support a broad construction of the vague language used in the text of the uniformity standard.

iii. Securing Uniformity Prospectively by Correcting Panel Errors

This Article has referred to the concept of “prospective uniformity,” which is a more controversial construction of the uniformity
standard. Considering uniformity prospectively “anticipates future conflict with a particular panel decision with which the

majority disagrees by allowing the entire [court] to rehear a case before the conflict arises.”253 Several prospective uniformity
concerns *419  can arise when a majority of the en banc court concludes the panel erred: (1) Will a panel in a future case
likely ask the en banc court to overrule the panel's decision in the instant case? (2) If the panel's decision conflicts with the
decision of a higher court, does the panel's decision allow future panels to pick and choose which case to follow? (3) If the
panel erred by disregarding clearly established law in the instant case, is the panel likely to do so in future cases? An affirmative
answer to any of these questions means the panel's decision creates a consistency concern significant enough to implicate the
court's integrity as an institution. Yet, it is often said that mere disagreement with a panel's decision is not a sufficient reason

to grant en banc review.254

Prospective considerations under Rule 41.2(c)'s uniformity standard are well supported by the text and original purposes of Rule
41.2(c) and modern views of en banc review. The text of the uniformity standard refers not only to “maintaining” uniformity,
but also “securing” uniformity, suggesting the uniformity standard includes not only keeping a court's decisions consistent with
prior decisions, but also setting legal standards and norms for future decisions. As the Supreme Court stated in American-
Foreign Steamship, the original purpose of en banc review was to “mak[e] it possible for a majority of [a court's] judges always

to control ... its decisions,” and thereby “secure uniformity and continuity in its decisions.”255

The general purposes of en banc review, as well as the primary purpose of courts of appeals to ensure justice, reinforce the

textual basis for granting en banc review to secure uniformity prospectively through the correction of panel errors.256 First,
granting en banc review *420  to correct panel errors ensures the parties in the particular case receive justice, as determined

by a majority, not a minority, of the whole court.257 If a majority of the en banc court believes the panel likely decided the
case incorrectly, the panel's decision would reflect a minority view; the decision would not truly reflect the judgment of the
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court as a unitary body. If, as the Supreme Court noted, deciding cases is the most important function of a court of appeals,

granting en banc review to correct panel errors furthers the court's primary function of ensuring justice for the parties.258 As
the Supreme Court emphasized in American-Foreign Steamship, “[these] considerations are especially important in view of the

fact that [courts of appeals] are the courts of last resort in the run of ordinary cases.”259

The propriety of using en banc review to correct panel errors is firmly founded in the legal landscape of en banc review in Texas.
As one commentator has noted, “[a]n ‘incorrect’ panel decision seems to be the best, not the worst, reason for the circuit to act

in a representation model.”260 In Textile Mills, the Supreme Court stated panels should decide almost all cases because there
will be “no division ... within the court,” acknowledging that, for other cases in which “division exists within the court,” en

banc review might be appropriate.261 Similarly, in O'Connor, the Supreme Court of Texas acknowledged the benefit of en banc

review, specifically the separate writings of non-panel justices, of promoting the ... ‘correctness' of the court's decisions'.”262

Several former Supreme Court justices (Scalia, Kennedy, O'Connor, and Frankfurter) and the White Commission have also
opined that en banc review is appropriate and necessary to correct panel errors, and failing to use en banc review to correct panel
errors unnecessarily burdens the high courts with *421  deciding whether to do so, not because the case is necessarily important
to the court's jurisprudence, but to ensure justice for the parties. As noted in O'Connor, Texas's panel system is modeled on the

federal system.263 Thus, for most cases in Texas courts of appeals, en banc review is the last opportunity parties will have to

ensure their elected judicial officials have faithfully executed the court's primary duty to ensure justice in the case.264

Second, correcting panel error in the context of a single case is preferable to disregarding panel error in the present case and
overruling the panel's decision in a subsequent case. Overruling the panel's incorrect decision in a subsequent case might
eventually correct the law, but it does not change the result for the parties in the first case. Such a situation undermines the

court's “integrity as an institution”265 in two ways: (1) it effectively acknowledges a systematic failure in depriving the parties of
justice in the first case, when the court had an opportunity to ensure justice, but declined to do so; and (2) it causes the disparate
treatment of similarly situated parties. In other words, eliminating panel error from the decision of whether to grant en banc

review effectively “eliminates justice in the individual case ... as criteria for en banc rehearing.”266 Additionally, in the context

of a single appeal, when a court grants en banc review, the panel's decision does not become final;267 the law of the case doctrine

and stare decisis therefore do not apply.268 Thus, granting en banc review in the context of a single case avoids issues of reliance

and incorrect applications of the law in trial courts until the court of appeals or a higher court later corrects the panel error.269

Third, using en banc review to secure uniformity prospectively by correcting panel errors can also promote accountability and
deter future errors. As Justice Scalia noted, “the function of en banc hearings ... is [to help] deter panel opinions that are pretty

clearly *422  wrong.”270 Also, consistent with Judge Posner's view that en banc review should remain a “credible threat” to
ensure a faithful execution of the laws, the White Commission reported that demonstrating the willingness to grant en banc
review promotes accountability among judges and public confidence in the court because the parties, the public, and the justices
can be confident that there is a reasonable likelihood that the en banc court will ensure the parties receive justice by correcting

incorrect panel decisions.271

In sum, construing Rule 41.2(c)'s uniformity standard broadly to include prospective uniformity considerations is not only
supported by the text and original purposes of the rule, it also promotes the primary function of the court of appeals of ensuring

justice, both in the specific case and in the broader context by maintaining the court's integrity as an institution of justice.272

If a majority of the court would vote to overrule the panel's decision in a likely future case or if the panel's decision allows
future panels to pick and choose between following the panel's decision or the decision of a higher court, granting en banc
review would prospectively avoid a future conflict, promote finality of decisions when there is an intra-court dispute, control

the continuity of the court's decisions, and thereby maintain the court's integrity as an institution of justice.273
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*423  3. Construing the “Extraordinary Circumstances” Standard

Texas's high courts did not borrow the “extraordinary circumstances” standard from Federal Rule 35, as they did the uniformity

standard.274 Nevertheless, the differences between Federal Rule 35 and Texas Rule 41.2(c) are worth considering when
construing the extraordinary circumstances standard. Considering its text and purposes, the extraordinary circumstances
standard should be construed similarly to the extraordinary circumstances standard used in civil mandamus proceedings.
Under this familiar standard, extraordinary circumstances exist when en banc review is necessary for some legal questions of

significance to the court and to protect important substantive and procedural rights.275

i. Text

The extraordinary circumstances standard in Rule 41.2(c) provides that en banc review is disfavored “unless extraordinary

circumstances require en banc consideration.”276 “Extraordinary circumstances” is not defined for purposes of Rule 41.2(c).277

“Extraordinary” is commonly understood as “going beyond what is usual, regular, or customary.”278 The Texas Rules of
Appellate Procedure use the phrase “extraordinary circumstances” in two other rules: (1) for accepting the late filing of

evidence in certain habeas proceedings in the Court of Criminal Appeals;279 and (2) in providing that “absent extraordinary
circumstances,” a court of appeals in an accelerated appeal should not grant an extension of time to file the record on appeal

in excess of thirty days.280 Moreover, the Texas Rules of Appellate Procedure also consistently use the term “extraordinary”

*424  to refer to extraordinary writ proceedings.281 In these other rules, as with Rule 41.2(c), the terms “extraordinary” and
“extraordinary circumstances” refer to extraordinary writs or to the specific circumstances presented in the particular case before
the court.

ii. Original Purposes

In promulgating the “extraordinary circumstances” standard, Texas's high courts did not adopt Federal Rule 35's “question of

exceptional importance” standard.282 Unlike Texas Rule 41.2(c), Federal Rule 35 provides en banc review is appropriate when

“the proceeding involves a question of exceptional importance.”283 Federal Rule 35 provides an example: “a petition may assert
that a proceeding presents a question of exceptional importance if it involves an issue on which the panel decision conflicts

with the authoritative decisions of other United States Courts of Appeals that have addressed the issue.”284

When considering the differences between the text of Texas Rule 41.2(c) and Federal Rule 35, the key interpretive question is
whether any, some, or all cases involving a question of exceptional importance raise extraordinary circumstances. The answer
to this question is subject to reasonable disagreement. Most would likely agree that resolving some questions of exceptional
importance would present extraordinary circumstances. However, not everyone would agree that every case in which a court
of appeals panel decides an issue in conflict with another court of appeals constitutes extraordinary circumstances justifying

en banc review.285 Other than supporting the conclusion that resolving a question of exceptional importance might constitute
extraordinary circumstances in some cases, considering Federal Rule 35's “question of exceptional importance” standard does

not provide much more guidance in construing Texas Rule 41.2(c)'s extraordinary circumstances standard.286

*425  In American-Foreign Steamship, the Supreme Court of the United States stated en banc courts “are convened only when
extraordinary circumstances exist that call for authoritative consideration and decision by those charged with the administration

and development of the law of the circuit.”287 However, the Court also stated the “principal utility” of en banc review under
such extraordinary circumstances was “to control and ... secure uniformity” of the court's decisions, apparently conflating

two standards that Texas's high courts have distinguished.288 Consequently, it is reasonable to conclude that Rule 41.2(c)'s

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


EN BANC REVIEW IN TEXAS COURTS OF APPEALS, 39 Rev. Litig. 377

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 21

extraordinary circumstances standard overlaps with Federal Rule 35's uniformity standard; in other words, certain uniformity

issues will present extraordinary circumstances.289

iii. The Mandamus Analogy

The extraordinary circumstances standard adopted by Texas's high courts in the context of extraordinary writs (e.g., mandamus)

likely provides the closest analog for construing the extraordinary circumstances standard for en banc review.290 The Texas

Rules of Appellate Procedure use the phrase “extraordinary” to refer to original writ proceedings in appellate courts.291 Texas's
high courts often use the phrase “extraordinary circumstances” in describing the availability of extraordinary writs, such as writs

of mandamus.292 Additionally, en banc review and extraordinary writ proceedings are both extraordinary *426  discretionary

appellate procedures, the remedy in which no party has an absolute right.293

Admittedly a proxy, the “no adequate remedy by appeal” standard in civil mandamus proceedings reflects the Supreme Court
of Texas's view that extraordinary circumstances justify discretionary appellate review in mandamus cases “[w]hen the benefits

outweigh the detriments.”294 The Court of Criminal Appeals has been a bit more conservative and traditional in its approach

to writs of mandamus.295 However, considering the Court of Criminal Appeals' uses of en banc review and former Criminal
Appellate Rule 208, which had no standard for en banc review, the Court of Criminal Appeals has historically not imposed

a high standard for en banc review.296 Thus, there is not much guidance for what constitutes “extraordinary circumstances”
in criminal cases.

The Supreme Court has outlined the benefits and detriments of civil mandamus review:

Mandamus review of incidental, interlocutory rulings by the trial courts unduly interferes with trial court
proceedings, distracts appellate court attention to issues that are unimportant both to the ultimate disposition of
the case at hand and to the uniform development of the law, and adds unproductively to the expense and delay
of civil litigation. Mandamus review of significant rulings in exceptional cases may be essential to preserve
important substantive and procedural rights from impairment or loss, allow the appellate courts to give needed and
helpful direction to the law that would otherwise prove elusive in appeals from final judgments, and spare private
parties and the public the time and money utterly wasted enduring eventual reversal of improperly conducted

proceedings.297

*427  The benefits and detriments of discretionary mandamus review parallel the costs and benefits of discretionary en banc

review.298 En banc review of minor issues would unduly interfere with the ordinary course of appellate proceedings through
panel assignment, distract the en banc court's attention to legal issues unimportant to the case or the law of the district, and
add unproductively to the expense and delay of resolving appeals. But like mandamus, en banc review of significant issues
in exceptional cases may be necessary “to preserve important substantive and procedural rights from impairment or loss” and
“allow appellate courts to give needed and helpful direction to the law,” as well as “spare private parties and the public the time

and money utterly wasted enduring eventually reversal of improperly conducted proceedings.”299 The analogy, while imprecise
in a few regards, is sufficiently close to provide at least some additional guidance in construing “extraordinary circumstances”

under Rule 41.2(c).300

4. Applications of Rule 41.2(c)'s En Banc Standards

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


EN BANC REVIEW IN TEXAS COURTS OF APPEALS, 39 Rev. Litig. 377

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 22

Rule 41.2(c)'s en banc standards are vague and broad by design.301 Their breadth provides courts of appeals with flexibility

to grant en banc review whenever a majority of the en banc court deems appropriate.302 Because the standards are vague and
broad, this subpart outlines some of the possible applications of these standards. Extraordinary circumstances exist when a
court is answering certain questions of exceptional importance; giving authoritative, needed, or helpful direction to the law;

and preserving important substantive and *428  procedural rights from impairment or loss.303 “Importance” is also a vague
concept that necessarily gives rise to reasonable disagreements among judges. As with the “importance to the jurisprudence”
standard for discretionary review by Supreme Court of Texas and the “important question” standard for discretionary review
by the Court of Criminal Appeals, a court's determinations of what issues and cases are sufficiently important--and thus present

extraordinary circumstances--will be made by the collective value judgments of the majority of a court's judges.304

Granting en banc review may be necessary to secure or maintain uniformity with a court's prior decisions (retrospective

uniformity), and its future decisions (prospective uniformity).305 Applications of the uniformity standard should be guided

by the uniformity standard's primary goal of maintaining a court's integrity as an institution.306 Considering retrospective
uniformity, granting en banc review can be appropriate to resolve direct conflicts in its decisions, as well as indirect conflicts
that constitute significant inconsistencies. When a court decides two cases in direct conflict with each other, the court's integrity

as an institution of justice is necessarily called into question.307 While not all inconsistencies justify en banc review, some

inconsistencies short of a direct conflict are sufficiently significant to implicate a court's integrity as an institution.308

Considering the court's future decisions, en banc review may be appropriate when the panel's error causes the court to render
an improper judgment in the case (i.e. when a majority of the en banc court disagrees with the panel's decision); when the
case permits the en banc court to resolve an ongoing internal disagreement among the judges on an issue the court has not yet
expressly addressed in a prior decision; and when a panel decides a case that directly conflicts, or is *429  so significantly
inconsistent, with a decision of a higher court so as to raise concerns about the court's integrity as an institution of justice.

E. Deciding Whether to Request or Grant En Banc Review

Simply because a case satisfies Rule 41.2(c)'s standards of uniformity or extraordinary circumstances does not require a court

of appeals to grant en banc review.309 The decision of whether to grant en banc review is a matter of absolute discretion.310

Applying the plain language of Rule 41.2(c), if a case satisfies either en banc standard, en banc review is simply not “not
favored.” To say en banc review is not disfavored is not to say en banc review must be granted. Even when the en banc standards
are satisfied, a court must decide whether to exercise its discretion to grant or deny en banc review. In determining whether
to grant en banc review of a case that satisfies the en banc standards, courts of appeals should remain mindful that en banc
review is a discretionary review procedure.

For two other discretionary review procedures, the Supreme Court of Texas has instructed courts of appeals to prioritize cost-
efficiency. First, in discretionary mandamus writ proceedings, the supreme court has instructed courts of appeals to grant

mandamus relief only when the benefits of review would outweigh the detriments.311 Second, the supreme court likewise
instructed courts of appeals to consider judicial efficiency in deciding whether to exercise its unfettered discretion to accept

permissive appeals over which the court has jurisdiction.312 Cost-efficiency should also guide the court's ultimate discretionary
decision to grant or deny en banc review.

Thus, after deciding that a case satisfies either en banc standard, a court must balance the strengths of the reasons for granting en
banc review in light of the court's most important function-ensuring justice--against the strengths of the reasons for not granting

en banc review, considering the legislature's primary purpose in *430  adding judges to Texas courts-- judicial efficiency.313

Deciding whether to grant en banc review ultimately requires a court to balance the costs and benefits of granting en banc

review.314 The following principles help to inform such analyses.

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)


EN BANC REVIEW IN TEXAS COURTS OF APPEALS, 39 Rev. Litig. 377

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 23

1. The Primacy of Ensuring Justice over Judicial Efficiency

Although judicial efficiency is the primary goal of the panel system in Texas courts of appeals, courts of appeals do not exist

merely to decide cases quickly.315 Courts of appeals exist to decide cases fairly and correctly to ensure justice for the parties. In
other words, ensuring justice is a court's paramount priority; and while efficiency is an important goal, efficiency is secondary to
justice. Nevertheless, ensuring justice in every case should not be an endless task. At some point in resolving disputes, finality

becomes more important to the parties and to the public than exacting precise justice in the most precise manner.316

While the goals of ensuring justice and judicial efficiency can conflict, courts of appeals are no strangers to managing this
conflict. In each appeal, a court of appeals must issue an opinion that typically becomes precedent for the court and a part of

its jurisprudence.317 Writing opinions requires an exceptionally high degree of care in explaining what the law is and how the
law applies to the facts of the case. To ensure justice for the parties, and to maintain cogent jurisprudence, courts of appeals
generally strive for perfection. But at some point, a final resolution of the dispute becomes more important to the parties and to
the public than a perfect judicial opinion. Thus, court of appeals judges are usually mindful of the use of judicial resources in
executing their court's primary function of ensuring justice. This same tension between ensuring justice and judicial efficiency
is present in deciding whether to grant en banc review, and *431  can be resolved quickly and prudentially by those with
sufficient experience and familiarity with Rule 41.2(c).

2. The Primacy of the En Banc Court Over the Panel

It is often said that panel decision is the rule and en banc review is the exception.318 This principle is certainly true in the context
of deciding cases. But the “minority rule” principal generally rings false in every other governance context. As a governmental

entity, a Texas court of appeals is a unitary governing body consisting of all of the court's judges.319 A court's decisions on
all non-case-related matters, such as procedures and business matters, typically must be decided by a majority of the whole

court--not panels.320 By allowing a two-judge majority of one panel to act on behalf of the whole court in the court's most
important function of deciding cases, the panel system creates a minority-rule system. This minority-rule system threatens to
disenfranchise a majority of the court if “a panel of three judges [were] to determine the law for the vast region that makes up

the [court of appeals district], without an effective en banc mechanism to act as a check on that power.”321 The panel system
thereby deviates from the typical majority-rule principle followed by deliberative bodies in virtually every other democratic

governance context.322 Viewed as such, the panel system is an exception to the majority-rule principle, and en banc review is
merely an exception to the exception. Regardless of which procedure is the exception and which is the rule, it is well established

that a majority of the en banc court retains superior authority over a panel.323

*432  3. The “Conscientious Jurist” Model: Combining the Panel-as-Court and Representation Models

There is some debate over whether courts of appeals should view panels as the court--the “panel as court” model--or whether

courts of appeals should view panels as representatives of the court--the representation model.324 Accordingly, “[t]hese
models ... provide the theoretical starting point for many contemporary differences of opinion regarding the nature and proper

scope of en banc practice.”325 At least one Texas court of appeals judge has stated that, in Texas courts, “the panel acts essentially

as a three-judge court.”326 Many judges have stated that en banc review is not appropriate merely because the en banc court
disagrees with the panel. The representation model in federal courts has been criticized as encouraging excessive grants of en

banc review and giving undue weight to representation.327
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The panel-as-court model gives primacy to the panel and counsels the en banc court to give almost total deference to the panel,
even in the event of clear error. In the representation model, the panel is viewed as a representative of the en banc court and
should decide cases in accordance with how the en banc court would decide the case. A principal-agent analogy has been used
to describe the representation model because it “situates the circuit court as the principal authorizing the panel as agent to act

on its behalf.”328

The panel-as-court model alone is untenable in Texas courts of appeals.329 Rule 41.1(a) provides “a panel's opinion constitutes
the court's opinion,” but this provision is expressly subject to other provisions establishing the en banc court's superior

authority.330 The *433  Supreme Court of Texas in O'Connor held--consistent with the Supreme Court of the United States
in Textile Mills--that Texas courts of appeals are unitary bodies consisting of all of the court's judges. The court in O'Connor
also expressly acknowledged disenfranchisement, a failure of a representative system, as a concern about limiting a judge's
participation in exercising the en banc authority of the court. The panel-as-court model requires viewing the rule disfavoring en

banc review as a “substantive limit [] on the process,”331 but the text of the rule guides, and does not purport to limit, a court

of appeals in deciding to grant en banc review.332 And by “reliev[ing] the full court of its own responsibility for the ultimate
decision in the case,” the panel-as-court model eliminates ensuring justice--the primary function of Texas courts of appeals--

as a consideration in determining whether to grant en banc review.333

The representation model alone is also problematic. In close cases, the representation model encourages the panel's judges to
decide the case by considering how the non-panel judges might decide the case. These considerations are speculative and have
a significant risk of error. The representation model also suggests a judge should set aside their best judgment or vote against
their conscience because other judges on the court would likely disagree.

Instead of either model alone, judges should adopt a “conscientious jurist” model that combines both panel-as-court and
representation models. A panel's decision of an appeal should be based on the panel-as-court model. Each judge should exercise
their best judgment and vote conscientiously, without considering or speculating about how other judges might rule if the case
were reheard en banc. But when en banc review is requested, the panel judges, as well as the non-panel judges, should make
the decision under the representation model to give due deference to the primacy of the en banc court.

In contrast to the agent-principal construct in the representation model, the relationship between a nonprofit's board of directors
and its committees illustrates the conscientious jurist model. Primarily for efficiency purposes, a board of directors creates and

delegates authority to committees to perform limited functions on the *434  board's behalf.334 Committees generally exercise
their best judgment to perform the assigned functions without giving much consideration to what the board would decide, since
the board gave the committee the authority and direction to make the decision. A board is rarely asked to correct a committee's
decisions because excessive correction undermines the primary purpose of creating a committee. A committee's decision stands,
except in rare instances in which the board is asked to review the committee's decision. In such instances, the board will decline
to review the committee's decision unless it is likely wrong, and the issue or decision's effect is significant. While a board is
usually mindful of the reasons for creating committees, a board will generally not waste much time questioning its authority
over the committee or debating whether the issue is important enough to reconsider as a board.

Illustrating the conscientious jurist model, the board-committee construct situates the en banc court as the board, with panels
acting as committees. Panels in Texas courts of appeals are established for judicial efficiency purposes and have been delegated
authority to perform the limited function of deciding cases on the court's behalf. Panels should exercise their best judgment and
conscientiously decide cases, without considering how the en banc court might decide the case. The en banc court is rarely asked
to and rarely will correct panel decisions because excessive correction undermines the judicial efficiency purpose of panels. A
panel's decision will stand except in rare cases in which the en banc court is asked to reconsider the panel's decision. The panel
system effectively establishes multiple committees performing nearly identical functions, which can create inconsistencies that,
in addition to making decisions with a significant effect or on a significant issue, justify reconsideration by the en banc court.
Under the conscientious jurist model, when the en banc court is asked to review a panel's decision, panel judges should attempt
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to explain and justify their conscientious decision, focus on judicial efficiency costs, and but defer to, rather than question, the
court's authority to grant en banc review.

*435  4. Justice & Judicial Efficiency: Narrowly & Broadly

If the decision to grant en banc review requires balancing the goals of ensuring justice and judicial efficiency, those goals should

be well understood.335 Both goals can be viewed narrowly in the context of the particular case before the court, and broadly in
the context of the court's prior and future decisions. The rule disfavoring en banc review and the en banc standards reinforce
that courts of appeals should consider both justice and judicial efficiency narrowly and broadly. The uniformity standard
primarily requires considering justice in the broader context, whereas the extraordinary circumstances standard primarily

requires considering the specific circumstances presented by the particular case before the court.336

Similarly, the panel system's primary goal of judicial efficiency can be viewed narrowly in terms of the judicial resources
required to grant en banc review in a particular case, as well as in terms of the broader judicial efficiency costs. “Judicial
efficiency” refers to the expenditure of judicial resources to carry out a court's functions. Viewed narrowly, judicial efficiency
involves accounting for the use of the judges' and staff attorneys' time to decide or redecide the case, as well as the delay for

the parties.337 Such considerations are usually straightforward and can be assessed by considering the complexity of the case,
the clarity of existing law, the size of the relevant parts of the record, and the number of different opinions likely to be issued

in the case.338 If a panel has already decided a case, granting en banc review requires sacrificing the judicial resources already
used to finalize a panel decision. The panel's efforts are not entirely for naught, because the en banc court has the benefit of
the panel's decision and any separate opinions, and the panel's justices are presumably familiar with the case and the issues to
be decided during en banc review. That said, the judges on the panel will have to spend some additional time to re-familiarize
themselves with the facts of the case and the applicable law.

*436  “[J]udges and their staffs are busy enough reading briefs, hearing oral arguments, and writing opinions in the panel
process. The en banc process requires the judiciary to engage in another round of written and sometimes oral argument from
the litigants. The process places additional burdens on all [] judges to review the briefs, collegially reach a decision, and write

an opinion or opinions.”339 When judicial efficiency is viewed more broadly, excessively granting en banc review compounds

these costs.340 Excessively granting en banc review raises another concern that lawyers who practice before the court might
more frequently ask the court to reconsider cases en banc. Such motions, even when denied, can delay the final resolution of
a case and consume significant amounts of time. Thus, the judicial efficiency costs of granting en banc review must be fully
considered.

5. The Subjectivity of Balancing Justice with Judicial Efficiency

The task of balancing the goals of ensuring justice and judicial efficiency is, in practice, highly subjective.341 When the goals
of ensuring justice and judicial efficiency are considered in a narrow context, balancing the two sometimes-competing goals
can be straightforward, but nevertheless requires some guesswork. More speculation is required when considering the broader
implications of granting en banc review. Different judges on a court are likely to give different weight to different considerations,
especially when those considerations are framed by the judge's view of the merits of the case before the court, and the inevitable

use of the judge's time and their staff's time.342 Consequently, there is substantial room for reasonable disagreement among
different judges and among different courts as to *437  how to appropriately balance the goals of ensuring justice and judicial
efficiency.

The subjectivity of this balancing act tends to create some discomfort for many court of appeals judges and staff attorneys.
Court of appeals judges and staff attorneys are generally accustomed to objective applications of relatively clear law to a case's
undisputed record, with generally little room for disagreement. The en banc standards are vague, and there is substantial room
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for disagreement in construing and applying them.343 There is even more room for disagreement in assessing whether the
benefits of en banc review outweigh the costs. The principles outlined above, as well as the recommendations in Part IV, will
assist courts in becoming more comfortable with this task.

IV. Recommendations

This Part makes recommendations for attorneys in considering whether and how to request, and makes recommendations
for courts considering whether to grant, en banc review. This Part also makes recommendations for Texas's high courts in
promulgating rules governing en banc review, and for others interested in further research on en banc review in Texas courts
of appeals.

A. Recommendations for the Bar

For en banc review, the overarching recommendation for attorneys is to be exceptionally mindful of the court's time and

resources. Courts of appeals, including judges and staff--like most people--generally consider themselves exceptionally busy.344

The primary goal of courts of appeals is to ensure every party who has a right to appeal is heard, and that all appeals are disposed
of with clear and correct judicial opinions and judgments. The preference is for all involved in the appellate process to simply

follow the rules345 so that *438  each case can be properly presented on the merits with minimal court intervention.

While any type of motion requires some time and effort, motions for en banc review generally require significantly more time

and effort than other motions.346 Even when the court denies a motion for en banc review, the motion usually must be voted
on by every single judge on the court of appeals. Typically, a staff attorney must read the motion, (re)familiarize themself with
the case, research the cited authorities, and make a recommendation to the court. In most Texas courts of appeals, every judge
will likely read the motion and consider the staff attorney's recommendation.

Because the primary goal of the panel system is to promote judicial efficiency, courts and staff attorneys disfavor motions for
en banc review not only because Rule 41.2(c) requires them to do so, but because such motions require significantly more time
and effort than other motions, distract from other cases not yet decided, and require revisiting a case that, but for the motion,

would have been finally decided in the court of appeals.347 The following recommendations will assist lawyers in determining
whether to file a motion for en banc reconsideration, and how to do so without unnecessarily wasting the court's resources.

1. Don't file en banc motions as a matter of course.

Motions for en banc reconsideration, as well as motions for panel rehearing, should be filed only in the rarest of cases and not

as a matter of course.348 Deciding whether to file either type of motion *439  requires exercising professional judgment in
concluding that the case truly merits the motion. Although a lawyer might think there is nothing to lose in filing a motion for
en banc reconsideration, and such motions can be used merely as a device to obtain more time to pursue relief in a higher court,

this line of thinking is problematic.349

First, filing a motion for en banc reconsideration in an inappropriate case damages the lawyer's reputation for being able to
exercise professional appellate judgment. Second, because en banc motions consume more of the court's time and effort than

other motions, filing such motions in inappropriate cases unnecessarily wastes judicial resources.350 Third, courts of appeals
are unlikely to react favorably to excessive en banc motions. The Fifth Circuit provides an example; “the Fifth Circuit [] has had

a historically larger number of en banc hearings than other circuits.”351 The Fifth Circuit, in its local procedures, has provided:

“Petitions for rehearing en banc are the most abused prerogative of appellate advocates in the Fifth Circuit.”352 The local
procedures also note, “[c]ounsel have a duty to the court commensurate with that owed their clients to read with attention and
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observe with restraint the standards of [the rule] .... The court takes the view that, given the extraordinary nature of petitions for

en banc consideration, it is fully justified in imposing sanctions on its own initiative ... for manifest abuse of the procedure.”353

Thus, a motion for en banc reconsideration should not be filed unless the case clearly justifies the motion.

*440  2. Don't file an en banc motion when a panel motion would suffice.

A motion for panel rehearing is more appropriate when a panel's mistakes are clear and obvious.354 Some examples include: (1)
the panel missed an issue entirely; (2) the panel clearly relied on a case or other legal authority for the wrong proposition; (3)
the panel's decision or holding will have unintended negative consequences; or (4) the panel's decision appears to be rushed and

something was overlooked.355 Typically, motions for rehearing should address outcome-determinative matters or significant
substantive mistakes. Small errors, such as minor factual inaccuracies, citation form, typographical errors, etc., do not warrant
a motion for panel rehearing or en banc reconsideration and may be brought to the court's attention by a letter or other notice.

If it appears a panel fully and thoroughly considered all issues in the appeal, and there is no clearly incorrect part of the panel's
decision, an en banc motion is appropriate only if there are reasonable grounds for disagreement on the merits and reasonable
arguments for why the case satisfies Rule 41.2(c)'s en banc standards. Cases that might justify an en banc motion are those in

which: (1) a panel justice files a dissenting opinion;356 (2) the panel's decision implicates a significant legal issue or the panel

designates the decision as an “Opinion” as opposed to a “Memorandum Opinion”;357 or (3) the panel's decision directly conflicts
with or is significantly inconsistent with a prior decision of the court, another court of appeals, or a higher court. Alleged errors
involving the application of the law to the facts, or the sufficiency of the evidence against well-settled requirements of *441

a claim or defense, are usually inappropriate for en banc reconsideration.358 Lawyers should also keep in mind that filing a
motion for en banc reconsideration may prompt the panel to grant rehearing on its own motion to address the arguments and

moot the motion for en banc reconsideration.359

3. File any en banc motion with any motion for panel rehearing.

If a lawyer determines that a case justifies both a motion for panel rehearing and a motion for en banc reconsideration, the two
motions should be filed at the same time. Texas Rule of Appellate Procedure 49 now expressly governs motions for en banc

reconsideration.360 Before Rule 49 was last amended in 2008, courts approved the procedure of filing successive motions for

panel rehearing and en banc reconsideration.361 In other words, before the 2008 amendments, “[l]itigants ... [could] wait until

the panel declines to revise its opinion and judgment before moving for en banc review.”362 This procedure was affirmed by

the Supreme Court of Texas in its 2006 decision, City of San Antonio v. Hartman,363 in which the court reasoned that because
a court of appeals may grant en banc reconsideration at any time it has plenary power and “there would be little point in setting

a deadline for [those motions].”364

But in 2008, the Supreme Court of Texas and Court of Criminal Appeals set a deadline for en banc motions--15 days from the

panel's decision--the same deadline as filing a motion for panel *442  rehearing.365 In Cruz v. Ghani,366 the Dallas court of
appeals, sitting en banc, addressed whether a motion for en banc reconsideration filed 15 days after the panel denied a motion for

rehearing, without changing its opinion or judgment, was timely under the amended rule.367 The en banc court split on the issue,

with a majority holding the rules unambiguously established that the en banc motion was timely.368 The concurring justices

believed the rule was ambiguous and resolved the ambiguity in favor of allowing the motion.369 The dissenters concluded the

rule unambiguously established that the motion was untimely.370
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In light of this split, lawyers should avoid the risk of losing their client's ability to request en banc reconsideration and further
review by a high court, and not wait until the panel motion is denied before filing a motion for en banc reconsideration. Filing
both motions together is the best practice also because it requires less of the court's time and effort by avoiding two separate
rounds of rehearing, especially when a party intends to argue the same points in both motions. In most cases, the points for a
motion for en banc reconsideration are, or reasonably should be, apparent when a lawyer files a motion for panel rehearing.
Thus, filing successive motions for panel rehearing and en banc reconsideration is risky, inefficient, and unnecessarily wasteful
of the court's time.

4. Review Rules 41 and 47 and the court's local rules.

Before filing a motion for en banc review, a lawyer should review Texas Rules of Appellate Procedure 41 and 47, as well as the
court of appeals' local rules, internal operating procedures, and preferences. Each court's local rules are available on the court's

website.371 At least one court's local rules require a motion for en banc reconsideration and a motion for panel rehearing to be

filed in separate documents.372 Failing to follow the applicable rules will only cause the *443  court frustration, unnecessarily
require the court to expend time and effort to have any noncompliance issue corrected, and diminish the court's confidence
about the substance of the motion.

5. File any motion for an extension with the motion for en banc review.

Generally, a motion for en banc reconsideration is due 15 days after the panel issues an opinion and judgment in the case.373 A

motion for an extension may be filed until 15 days after the date the motion for en banc reconsideration is due.374 Thus, a motion

for an extension of time to file a motion for en banc reconsideration is due within 30 days of the panel's opinion and judgment.375

That said, the spirit of the rule is that a motion for en banc reconsideration will be filed within 30 days of the panel's decision
to avoid unnecessary delays in the finality of the court's ultimate disposition of the appeal. A general rule of thumb is that each

extension should not exceed the amount of time in the initial filing period.376 So, if a motion for en banc reconsideration is due
15 days after the panel decides the case, a motion for an extension of time to file an en banc motion should request up to an
additional 15 days. So, if an extension is necessary, a motion should request only up to 30 days after the panel's decision absent
unusual circumstances. Only in rare cases, and for good cause, should a party request an extension of more than a total of 30
days from the panel's decision to file a motion for en banc reconsideration. For the sake of simplicity, efficiency, and finality,
the motion for an extension of time to file a motion for en banc reconsideration, if necessary, should be filed with the motion
for en banc reconsideration within 30 days of the panel's decision.

6. Keep en banc motions short.

The Texas Rules of Appellate Procedure currently do not set a page or word limit on motions for en banc reconsideration, or

require the motion to contain anything except for, arguably, the points for *444  reconsideration.377 As explained above, out of

all motions, motions for en banc reconsideration consume the most time and effort.378 To demonstrate an attorney's mindfulness

of the court's resources, the motion should not be excessively long.379 The motion also should not simply restate all of the

facts, proceedings, and arguments that were included in the briefs and addressed in the panel's opinion.380 The motion should

concisely state the reasons for en banc reconsideration.381

7. Use a neutral tone.
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One of the most common pitfalls of motions for en banc reconsideration is a counterproductive tone.382 Lawyers should consider
that judges and their staff are generally accustomed to explaining to lawyers and parties why their arguments and reasoning are
incorrect; not vice versa. Writing a persuasive motion for en banc reconsideration is challenging because en banc motions require
explaining to a court why the court's arguments and reasoning are incorrect when the goal is to persuade. In these motions,
lawyers often take a tone that is defensive, accusatory, or disrespectful. These tones--which are usually taken through descriptive
words such as “clearly” or “obviously,” as well as words and statements with pejorative connotations--are counterproductive.
Even neutral explanations can come off as having such a tone, because the judges and staff will naturally be defensive of their
work product. One of the best approaches is to simply identify parts of the panel opinion and *445  explain in neutral terms

any conflicting authorities or matters in the record.383

8. Argue the en banc standards.

Although panel error, in theory, suffices under the en banc standards, many judges and staff attorneys view Rule 41.2(c)'s en

banc standards as requiring something more than panel error.384 These views have merit and are common, although not held

universally.385 Consequently, some courts might deny en banc motions simply because they do not expressly argue the en banc
standards. So, a motion for en banc reconsideration, and any response, should expressly argue the uniformity or extraordinary

circumstances standards.386

B. Recommendations for the Bench

This subpart makes recommendations for Texas's high courts and courts of appeals. Because Texas's high courts no longer sit
in panels and consider whether to grant en banc review, these recommendations focus on the high courts' rulemaking authority
and on how courts of appeals can more efficiently and consistently decide whether to grant en banc review.

1. For Texas's High Courts

To assist courts of appeals in more efficiently and consistently deciding whether to grant en banc review, the Supreme Court
of Texas and Court of Criminal Appeals should consider clarifying what satisfies Rule 41.2(c)'s uniformity and extraordinary
circumstances standards. The high courts should also consider clarifying the requirements of the contents of en banc motions

and the intended deadline for such motions when a motion for panel rehearing is *446  filed.387 Despite several revisions to
Rule 49, the rule remains unclear as to whether a motion for en banc reconsideration must contain “points” similar to motions
for panel rehearing or whether the “points” for en banc reconsideration are arguments regarding the en banc standards. Federal
Rule 35 has served as a model for promulgating Rule 49 and the original rules for en banc review; Federal Rule 35 remains

a model for promulgating a separate rule that specifically addresses only motions for en banc reconsideration.388 Much of the
lack of clarity in the Texas Rules of Appellate Procedure can be resolved by using consistent terminology to refer to motions
for panel rehearing and motions for en banc reconsideration, instead of using the terms interchangeably in some parts, but not
in others, or merely by creating a separate rule for each type of motion. The high courts should also consider promulgating page

or word limits for motions for panel rehearing and en banc reconsideration.389

2. Courts of Appeals

When it comes to en banc review, courts of appeals must decide whether to grant en banc review and, having granted en banc
review, decide or redecide a case en banc. The following recommendations will assist courts of appeals judges and staff attorneys
in more efficiently bearing this burden.
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i. Maximize the benefits of “concurrals” and “dissentals.”

The terms “concurrals” and “dissentals” describe separate opinions issued in cases involving en banc review.390 Oftentimes,
concurrals and dissentals address not only the merits of the case, but articulate a judge's views of the purposes and standards

governing en  *447  banc review.391 In O'Connor, the Supreme Court of Texas held that any non-panel justice has the authority
to file a concurral or dissental and explained the benefits of such separate writings: they “serve[] the same salutary purposes

served by any other dissenting opinion: chiefly, promoting the uniformity and correctness of the court's decisions.”392

Although concurrals and dissentals can be beneficial, such separate writings can also be problematic, particularly if a judge is

not familiar with or advised of the original purposes and modern views of en banc review.393 Even when the basic principles and
purposes of en banc review are well understood, writing a dissental or concurral that focuses on the decision to grant or deny en
banc review can be challenging. First, there is not much controlling case law construing the en banc standards in Rule 41.2(c);
the precedential opinions that do exist hold en banc review is absolutely discretionary and can be appropriate merely when a

majority of the en banc court disagrees with a panel's decision.394 Second, because en banc review is wholly discretionary,
concurrals and dissentals that merely disagree with the court's exercise of its absolute discretion will often not add anything
significant in terms of the “salutary purposes served by any other dissenting opinion: chiefly, promoting the uniformity and

correctness of the court's decisions.”395 Without articulating a comprehensive view of en banc review, such separate opinions
simply reflect a judge's subjective value judgment about how to balance ensuring justice with judicial efficiency. Third, separate

opinions necessarily come with inevitable workload costs.396

That said, at least one commentator has outlined the benefits of separate writings397 on en banc review: (1) encouraging the
court to correct its own mistake; (2) encouraging a higher court to correct the court's mistake; (3) contributing thoughts on the

merits; and (4) self- *448  expression.398 The benefits of concurrals or dissentals can be maximized in several ways. First, a
concurral or dissental should address the merits. Such separate opinions will promote the correctness of the court's decisions,

as the Supreme Court of Texas acknowledged in O'Connor.399 This can include additional arguments, authorities, analyses,

or issues that show the panel erred or correctly decided the case.400 Second, concurrals and dissentals can help identify and
explain why a panel's decision is consistent or inconsistent with other authorities, and provide guidance in future cases for how
to resolve or distinguish the apparently conflicting decisions. Third, concurrals and dissentals can help express a justice's well-

formed judicial philosophy on en banc review for other judges and the parties to consider in future cases.401

ii. Consider solidifying a judicial philosophy on en banc review.

Judges serving on Texas courts of appeals should consider forming a personal judicial philosophy on en banc review, in light

of their experience and their own views on the goals of ensuring justice and judicial efficiency.402 Because granting en banc
review is entirely discretionary, and weighing justice with judicial efficiency is a highly subjective task, there is no correct or

incorrect judicial philosophy.403 And, there is authority to support any judicial philosophy of en banc *449  review.404 The
primary benefit of solidifying such a judicial philosophy is that doing so will assist a judge and their staff in more quickly and

consistently addressing motions for en banc reconsideration.405

The different judicial philosophies of en banc review exist on a spectrum. On one end is the view that en banc review should

never be granted, except to resolve a direct conflict with a prior decision of the court.406 In this view, a direct conflict with a prior
decision of the court presents the only uniformity issue and extraordinary circumstance justifying en banc review. The value
judgment implicit within this view is that judicial efficiency, including handling the caseload and promoting finality, weighs
more heavily than ensuring justice in every single case as determined by the court's majority. On the other end of the spectrum
is the view that en banc review should almost always be granted any time there is a question as to the panel's decision. The
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value judgment implicit within this view is that the court should strive for exact justice and perfection in every single case, and
the court's resources are intended and appropriately used for such purposes.

Although these views exist on the extreme ends of the spectrum, and are difficult to reconcile with the text, original purposes,

and public policy goals of en banc review and other discretionary review procedures,407 they are valid judicial philosophies
through which a judge can quickly decide how to vote on motions for en banc reconsideration. These views are also easier to
articulate and apply consistently than more moderate approaches. More moderate approaches require a judge to adopt a flexible
approach that is difficult to define and articulate and might, as applied on a case-by-case basis, seem inconsistent. Nevertheless,
aggregating a range of various philosophies of all of a court's judges is likely to effectively balance the goals of ensuring justice

and judicial efficiency.408 Although different judges on a court might adopt different judicial philosophies, it is through the
collective decision-making process that a court best expresses, in a democratic fashion, what cases merit en banc review.

*450  iii. Consider adopting analytical frameworks for deciding whether to grant en banc review.

Once a court of appeals judge solidifies their judicial philosophy on en banc review, the judge should adopt frameworks
for analyzing whether to grant en banc review. For more moderate judicial philosophies, this Article proposes the following
analytical frameworks for en banc review of a case in the first instance and en banc review after a panel's decision.

a. En Banc Consideration

For en banc review of a case in the first instance, with or without a motion, the first step is to identify the reason(s) why a panel
should not decide the case initially. These reasons will usually fall into one of the following categories--when a majority of the
panel: (1) cannot agree on a judgment; (2) cannot agree on a majority opinion; (3) intends to decide the case in direct conflict
with a prior decision of the court; (4) intends to decide the case in a significantly inconsistent manner as a prior decision of the
court; (5) would benefit from the contributions of all of the court's judges; (6) believes the appeal might become moot during
its pendency and en banc review in the first instance is necessary because en banc review after a panel's decision would be
untimely; and (7) concludes an en banc decision would likely conserve judicial resources en banc reconsideration will most
likely to be granted regardless of the panel's decision.

Once the reasons for en banc consideration are identified, more efficient alternatives to en banc review should be considered.
For example, in courts of appeals with more than five judges, if a majority of the panel cannot agree on a judgment or opinion,
a majority can be obtained by the Chief Justice assigning two additional judges to the panel or requesting the appointment of

visiting judges by the Chief Justice of the Supreme Court of Texas.409 If the panel believes the contributions of the court's other
justices would aid the panel's decisional process, other judges could informally contribute their ideas.

If the panel intends to decide a case in direct conflict with a prior decision of the court, the court should always grant en banc

*451  review either to overrule the prior case expressly or to affirm the correctness of the court's prior decision.410 For other
situations, or when the alternatives are insufficient, the court should assess the probability and the magnitude of the costs and
benefits of en banc review in the case and more broadly. Once identified, the costs and benefits should be weighed to determine
whether or not the case justifies the resources of the en banc court. Typically, the costs and benefits of en banc review can

be categorized in terms of the procedural values of “finality, economy, consistency, impartiality, and power concentration.”411

The court should consider these values under the rubric of Rule 41.2(c)'s en banc standards of uniformity and extraordinary

circumstances, as well as the overall competing goals of ensuring justice and judicial efficiency.412

b. En Banc Reconsideration
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Any analytical framework for en banc reconsideration should account for the panel's decision. The meanings of the en banc
standards do not change before and after a panel's decision, but any application of those standards must account for the panel's
decision, because the panel decision is often what creates a uniformity issue or extraordinary circumstances where neither
existed before the panel's decision.

When a panel has decided the case, some of the circumstances that might justify granting en banc consideration of a case in the
first instance may justify en banc reconsideration: the panel was not able to obtain a majority opinion, or the panel decided the
case in direct conflict or in a significantly inconsistent manner with a prior decision of the court. Because a panel has already
decided the case, the goal of ensuring justice becomes more concrete because the court can readily assess the correctness of the
panel's decision or any inconsistency with a prior decision of the court, another court of appeals, or a higher court. Conversely,
granting en banc reconsideration increases judicial efficiency costs because the panel decision does not become final, *452

resulting in delays for the court and parties and a loss of much of the panel's and staff's time in finalizing the panel's decision.413

(1) Is there a direct conflict?

In considering whether to grant en banc reconsideration, a court should first determine whether the panel's decision directly
conflicts with a prior decision of the court. A court is entitled to rely on the en banc motion, as well as the original briefs and

arguments, to direct its attention to any potentially conflicting decisions.414 However, for appropriate cases in which a judge
doubts the correctness of a decision, a limited amount of time should be spent attempting to determine whether there is an
actual conflict with a prior decision--even if the case is not cited--because the principal purpose of promoting uniformity is
“to enable the court to maintain its integrity as an institution” by those “charged with the administration and development of

the law of the circuit.”415 Ultimately, those “charged with the administration and development of the law of the circuit”416

are the judges, not the parties or their lawyers. If there is a direct conflict, and the panel will not reconsider the case, en banc
review should be granted either to overrule the conflicting prior decision or to re-decide the current case consistently with the
court's prior decision.

(2) What are the benefits of granting en banc review?

Parties and their lawyers are not charged with ensuring the consistency of a court's decisions; that is the court's responsibility.
Because parties and lawyers are more concerned with outcomes, motions for en banc reconsideration tend to focus on the
merits and argue why the panel erred. Panel error can give rise to significant retrospective and prospective uniformity issues
and extraordinary circumstances that justify granting en banc reconsideration. So, even without a direct conflict with a prior
decision, when reviewing a motion for en banc reconsideration, the next step is to consider *453  whether the alleged panel
error is significant enough to justify the resources of en banc review.

A court should begin by assuming the panel erred, as the motion argues, and consider the following questions: Is the alleged
panel error outcome determinative of the case? Or is there an alternative issue or ground that could support the panel's decision?
If the panel's error is outcome determinative, what is the gravity of the erroneous outcome? Is the case simply reversed and
remanded for a limited hearing? Or is the case reversed and remanded for a new, lengthy trial? If the panel erroneously affirmed,
or erroneously reversed and rendered judgment, what is the significance of the lost substantive or procedural right? Is the case
a small breach of contract case? Or does the panel's disposition result in a party wrongfully losing their entire livelihood, their
home, or their family, or remaining wrongfully convicted and incarcerated?

If the panel's error is not outcome-determinative, is the panel's decision so inconsistent with a prior decision that it will likely
create serious confusion in the court's jurisprudence? Does the panel's inconsistency with a prior decision raise any concern
that the court could be reasonably perceived as being results-oriented or as treating similarly situated litigants differently? Does
the panel's decision directly conflict with a prior decision of a higher court, a statute, or constitution, or is it so inconsistent
therewith that the panel's decision creates a concern that the court is not following the law? Does the panel's opinion purport to
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create some procedure or principle of law that could adversely affect future cases? Is a similar case involving the same issue or
similar facts likely to be filed in the future and, if so, would the non-panel justices vote to overrule the panel's decision in such
a future case? How important is the legal issue to the judge or jurisdiction?

(3) What are the costs?

A court of appeals should then consider the likely judicial efficiency costs both in the present case and more broadly. If the
court were to grant en banc review, how much time would be required to redecide the case, considering the time and effort
of judges and staff attorneys? How complex is the case? How clear is the law surrounding the issue? What is the size of the
relevant parts of the record? How beneficial are the panel's decision and any other separate opinions in understanding the case?
How many different opinions are likely to be produced in en banc review of the case? Will the different opinions on *454
en banc review likely benefit the court's jurisprudence or other courts that address the issue? Is the likely delay significant to
the court considering its current caseload? Is the likely delay significant to the parties and others who might be affected? Is
the reason for granting en banc review sufficiently unique so that the case does not set too low of a bar for granting en banc
review in future cases? Will granting en banc review likely encourage excessive filings of motions for en banc reconsideration
in future cases? Will granting en banc review save a higher court from having to engage in error correction? Will deciding a
case en banc likely promote or hinder collegiality?

(4) Do the costs clearly outweigh the benefits?

After assessing the probability and magnitude of the costs and benefits of en banc review, the costs and benefits should be
weighed. If the costs of granting en banc review would outweigh the benefits, even if the panel erred, then the motion for en
banc reconsideration should simply be denied without considering the merits. If it is not clear that the costs of granting en banc
review outweigh the benefits, the likelihood that the panel erred should be considered.

(5) Is it clear the panel correctly decided the case?

Although it should be initially assumed that the panel erred as the motion for en banc reconsideration argues, if the costs of
granting en banc review do not already outweigh the benefits, the likelihood of panel error should be considered next. If it
is clear that the panel correctly decided the case, the panel's opinion and judgment likely presents no significant uniformity
concerns or extraordinary circumstances justifying en banc reconsideration. In other words, determining that the panel clearly
did not err will resolve any uncertainty in weighing the benefits and costs of en banc review. If the panel clearly decided the case
correctly, there is likely little to no benefit of en banc review, and the inevitable costs to the court and parties in terms of time,

effort, and delay will almost always outweigh the benefits.417 Under such circumstances, the motion for en banc reconsideration
should be denied without requesting a response.

*455  One of the biggest misconceptions about en banc review is that a judge should vote to grant en banc review only if the
judge first concludes with absolute confidence that the panel erred. Such a requirement would be “inherently probabilistic” and

present a burden that “would be overwhelming.”418 “Indeed, if voting to rehear a case en banc were tantamount to reversing
the panel, there would be no need for re-argument or re-briefing; the full court could act on the basis of the panel decision

and the [motion] for [en banc] rehearing.”419 Instead, a judge voting to grant or to request a response to a motion for en banc

reconsideration need only entertain serious doubts about the correctness of the panel's decision.420

(6) Requesting a Response

If it is not clear that the panel correctly decided the case, and if it is not clear that costs of en banc review would outweigh

the benefits, then the court should request a response.421 Texas Rule of Appellate Procedure 49 arguably requires that before
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granting a motion for en banc reconsideration, the court must request a response.422 A proper response will assist the court
in determining whether the case truly merits en banc review. Again, because the lawyers are often more concerned with the
outcome of the case than with the court's consistency and judicial efficiency, the response might highlight reasons why en banc
review is disfavored, but will likely focus more on the merits. If the response does not convince the en banc court that the panel
correctly decided the case, then the court should reassess whether en banc reconsideration would be cost-beneficial given the
likelihood of the panel error. If a judge concludes it is likely that the panel erred and that the likely benefits of en banc review
outweigh the likely costs, the judge should vote to grant en banc reconsideration.

(7) Granting En Banc Reconsideration

In granting en banc reconsideration, the en banc court need not be wholly convinced that the panel erred. The primary purpose
of the *456  en banc motion and response are not to convince the en banc court as to the merits, but to convince the court
that the case does or does not justify en banc review. Although the merits of the case are necessarily intertwined with applying
the en banc standards of uniformity and extraordinary circumstances, the purpose of the motion and response are to establish
whether the court should--in the first step of en banc review--redecide the case en banc; the motion and responses are not truly
intended to have the court decide with certainty what the outcome of the case should and will be on en banc reconsideration.
Once en banc reconsideration is granted, the panel's decision does not become final, and the case will be decided anew by the
en banc court without deference to the panel's decision.

C. Recommendations for Future Research

Several articles have been published on en banc review in the federal circuit courts.423 Other than this Article, no academic
publication has squarely addressed the standards for en banc review in Texas courts of appeals. Future research on en banc
review in Texas courts of appeals should seek to resolve questions addressed by existing research on en banc review in federal
circuit courts, such as the empirical reasons why courts actually grant en banc review, case attributes that make courts more
likely to grant en banc review, and whether en banc decisions are more likely to be reviewed, and affirmed or reversed, than

panel decisions.424 Such research will assist lawyers and Texas courts of appeals in better assessing whether to request or grant
en banc review.

Conclusion

Although en banc review is disfavored, the standards in Rule 41.2(c) are purposefully broad to provide courts of appeals with
flexibility to consider a variety of factors to effectively balance the competing goals of ensuring justice and judicial efficiency
when deciding to grant or deny en banc review. Simply because en banc review is not disfavored in a particular case does not
necessarily mean a court of appeals must or will grant en banc review. Texas courts of appeals should always be mindful of the
costs and benefits of granting en banc review, not only in the particular case before the court, but *457  also in a broader sense.
As with mandamus, the benefits of en banc review are easily lost by its overuse. Each court of appeals judge should consider
forming a judicial philosophy of en banc review to assist the judge and their staff with evaluating the propriety of granting en
banc review in a particular case. Lawyers, too, should also aim to reduce the burdens of motions for en banc review on courts
of appeals. At the very least, in the words of Chief Justice Fred M. Vinson, courts of appeals, and those who practice in those

courts, should “understand the practice ... whereby the court convenes itself en banc.”425

Footnotes
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Scott Rothenberg, Rehearings: How to Get It Right the Second Time, 27th Annual Advanced Civil Appellate Practice Course, State
Bar of Texas, Sept. 12, 2013 (making recommendations for motions for rehearing); Cynthia Keely Timms, Effective Motions for
Rehearing, 13th Annual Advanced Civil Appellate Practice Course, State Bar of Texas, Oct. 7, 1999 (same).

10 Infra Parts III-IV.

11 Infra Part III.

12 Id.

13 Infra Part IV.

14 Tex. Const. art. V, § 6.

15 Id.

16 Id.; O'Connor v. First Court of Appeals, 837 S.W.2d 94, 96 (Tex. 1992, orig. proceeding).

17 Tex. Gov't Code Ann. §§ 22.201(a), 22.202-.215.

18 Id. §22.216

19 Tex. Const. art. V, § 6; O'Connor, 837 S.W.2d at 96.
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20 Tex. Gov't Code § 22.222(a), (c).

21 Id. § 22.223(a).

22 Tex. R. App. P. 41.1(a).

23 Id.

24 Id.

25 Id.

26 Id. R. 41.2(a).

27 Id. R. 41.2(c).

28 Id.

29 Id. R. 41.2(a). Rule 41.1(a) appears to provide that only courts of appeals with more than three judges may sit en banc, but it is possible,
under Rule 41.2(a), for a three-judge court to decide a case en banc “if the case was originally argued before or decided by a panel”
when “members of the panel who are [no longer] members of the court ... remain eligible for assignment to the court.” Id. R. 41.2(a).

30 Id. R. 41.2(c).

31 Id. RR. 41.2(c), 49.7.

32 Id. R. 49.2. Although this arguable difference is the most significant, the requirement of requesting a response before granting a
motion for en banc reconsideration seems insignificant because a court of appeals may always grant en banc reconsideration on its
own motion without requesting a response while it has plenary power. Id. R. 49.7. The rules do not expressly require a court to request
a response before granting a motion for en banc consideration of a case in the first instance. Id. R. 41.2(c). The proposition--that
a court cannot grant a motion for en banc reconsideration without requesting a response--is arguable because the rule requiring a
response to be requested or filed refers only to responses for a motion for rehearing. Id. R. 49.2. There is some disagreement over
whether a “motion for rehearing” in Rule 49 always includes a motion for en banc reconsideration. See generally Cruz v. Ghani, 593
S.W.3d 376, 378 (Tex. App.--Dallas July 22, 2019, no pet.) (en banc) (containing three separate opinions on a proper construction of
Rule 49). The better practice is for a court to request a response before granting a motion for en banc reconsideration.

33 Tex. R. App. P. 41.2(c).

34 Id.

35 Id.

36 Id. RR. 41.1(a), 41.2.

37 Id. R. 41.1(a).

38 Id. R. 39.8. Rule 39.8, which requires the clerk to notify the parties what panel is assigned to the case, does not appear to address
submission to the en banc court. Id. But when a court orders en banc review, the best practice is for the clerk to issue a Rule 39.8
notice so the parties are informed of the exact constitution of the en banc court under Rule 41.2(a) and have an opportunity to raise
any disqualification or recusal issues. See id. R. 16.1-16.3.

39 Id. R. 49.7; see, e.g., Fourth Court of Appeals Internal Operating Procedures for the Handling of Cases 14b, https://www.txcourts.gov/
media/1385307/4th-CoAs-IOP-2016-revision-signed-5-13-16.pdf (“Any justice may request en banc consideration or reconsideration
in any case at any time within the court's plenary power ....”). This period of time generally lasts from the date the notice of appeal
is filed to the last day the court of appeals has plenary power. Tex. R. App. P. 12.1, 19.1.

40 Id. R. 49.7.

41 Id. R. 41.2(c).
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42 Id. R. 41.1(b) (providing, alternatively, that the chief justice may designate another justice to sit on the panel or request the chief
justice of the Supreme Court of Texas to assign an eligible justice or judge to sit on the panel).

43 See id.; see also Saenz v. Fid. & Guar. Ins. Underwriters, 925 S.W.2d 607, 612 (Tex. 1996) (holding a motion for en banc
reconsideration fails without a majority vote to grant).

44 Tex. R. App. P. 49.7.

45 Id.

46 See id. R. 41.2(c) (noting that generally en banc consideration is not favored “unless necessary to secure or maintain uniformity of
the court's decisions or unless extraordinary circumstances require en banc consideration”).

47 There is some disagreement as to whether Rule 41.2(c)'s standards for en banc review in the first instance apply to en banc review
after a panel decision. Compare id. (providing standards for en banc consideration), with R. 49.7 (providing no standards for en banc
reconsideration, and not referring to Rule 41.2(c)'s standards). The better view is likely that the en banc standards of Rule 41.2(c)
apply to en banc reconsideration. First, textually, en banc reconsideration is necessarily a type of consideration. Second, the purposes
and goals of en banc review are generally the same in both circumstances. Infra Part III.

48 Tex. R. App. P. 19.1.

49 Id.

50 Id.

51 Id.

52 See id. R. 49.7 (“If a majority orders reconsideration, the panel's judgment or order does not become final, and the case will be
resubmitted to the court for en banc review and disposition.” (emphasis added)).

53 Id.

54 Id.

55 See Michael J. Ritter, Permissive Appeals in Texas Courts: Reconciling Judicial Procedure with Legislative Intent, 36 Rev. Litig. 55,
75 (2017) (describing the procedure for permissive appeals).

56 See id. (noting that the first step is to decide whether to grant a petition for permissive appeal).

57 Id.

58 See id. at 75, 97 (noting that after a petition for permissive appeal is granted, there will be, as in ordinary appeals, “the filing of a
record, briefing on the merits, and even oral argument.”).

59 See, e.g., Tex. R. App. P. 53-56 (providing that review to the Supreme Court of Texas is through petition for review, which is followed
by consideration of the merits once the petition is granted).

60 Id. R. 41.1(a).

61 Id.

62 Id. R. 49.7. Although this is the ordinary procedure followed by courts, a court may grant a motion for rehearing and, with or without
further briefing or argument, issue a new opinion and judgment at a later date.

63 Infra Part IV.

64 Tex. R. App. P. 49.7.

65 E.g., In re L.C.L., No. 14-19-00062-CV, 2019 WL 5413944, at *1 (Tex. App.--Houston [14th Dist] Oct. 22, 2019, no pet. h.) (mem.
op.); see The Huff Energy Fund, L.P. v. Longview Energy Co., 482 S.W.3d 184, 205 (Tex. App.--San Antonio 2015) (en banc)
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(Barnard, J., concurring) (considering “oral argument--both before the original panel and then before the en banc court ....”), aff'd,
533 S.W.3d 866 (Tex. 2017).

66 Tex. R. App. P. 49.7.

67 Id.

68 E.g., id. RR. 41.1(a)-(c), 41.2(a)-(c), 49.7.

69 See id. RR. 3, 41, 47 (defining other terms, but not “case”).

70 Saenz v. Fid. & Guar. Ins. Underwriters, 925 S.W.2d 607, 612 (Tex. 1996).

71 See, e.g., Tex. R. App. P. 10.5 (describing different types of non-dispositive motions in the court of appeals).

72 Tex. Const. art. V, § 6; Tex. Gov't Code Ann. § 22.222(a), (c); O'Connor v. First Court of Appeals, 837 S.W.2d 94, 96 (Tex. 1992,
orig. proceeding).

73 See, e.g., In re N.F.M., 582 S.W.3d 539, 540 (Tex. App.--San Antonio 2018, no pet.) (en banc) (analyzing whether counsel's brief
filed under Anders v. California, 386 U.S. 739 (1967), was properly struck).

74 Some of the questions that arise are: Must the court request a response before granting en banc reconsideration of a non-dispositive
order? Does en banc reconsideration of a non-dispositive order involve two steps as with other motions for en banc reconsideration,
or just one step as with a motion for panel rehearing? If the court grants en banc reconsideration of a non-dispositive order, is the
en banc court assigned to decide the case on the merits?

75 Tex. R. App. P. 49.

76 See id. R. 49.1 (“The motion must clearly state the points relied on for the rehearing.”).

77 See id. R. 49.3 (“A motion for rehearing may be granted by a majority of the justices who participated in the decision of the case.”).

78 See id. R. 49.1 (requiring a motion for rehearing to “clearly state the points relied on for the rehearing”), cmt. to 2008 change (“Rule
49 is revised to treat a motion for en banc reconsideration as a motion for rehearing ....”).

79 Compare id. R. 49.1 (providing a 15-day deadline for a motion for rehearing), with R. 49.7 (providing a 15-day deadline for a motion
for en banc reconsideration).

80 Id. R. 49.2. Notably, the court may grant en banc reconsideration on its own motion at any time while it has plenary power without
requesting a response from the parties. Id. R. 49.7.

81 Id. R. 49.5.

82 Cruz v. Ghani, 593 S.W.3d 376, 378 (Tex. App.--Dallas July 22, 2019, no pet.) (en banc).

83 Tex. R. App. P. 49.1.

84 Id. R. 49.1 & cmt. to 2008 change.

85 Id. R. 49.1.

86 Infra Part III.

87 See Criminal Appeals Rules, 44 Tex. B. J. 865, 896 (1981) (providing a rule for rehearing).

88 Id.

89 Id.
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90 See Order Adopting Texas Rules of Posttrial, Appellate, and Review Procedure in Criminal Cases, 49 Tex. B. J. 437, 448 (1986)
(providing for panel and en banc submission in both civil and criminal cases).

91 Texas Supreme Court Invites Comments on Proposed Amendments to Texas Court Rules, 52 Tex. B. J. 1121, 1170 (1989).

92 Tex. R. App. P. 41.2(c).

93 O'Connor v. First Court of Appeals, 837 S.W.2d 94, 96 (Tex. 1992, orig. proceeding).

94 Justice Byron White, et al., Final Report of the Commission on Structural Alternatives for the Federal Courts of Appeals, Dec. 18,
1998, at 20, library.unt.edu/gpo/csafca/fmal/appstruc.pdf [hereinafter “White Commission Report”].

95 Id. at 13 (citing Textile Mills Secs. Corp. v. Comm'r, 314 U.S. 326, 335 (1941)).

96 314 U.S. 326, 331-35 (1941).

97 Id. at 333.

98 Id.

99 Id.

100 Id.

101 Id. at 334-35 (footnote omitted).

102 Id. at 335.

103 345 U.S. 247, 260-61 (1953).

104 Id. at 259.

105 Id. at 255-56.

106 Id. at 260 (citing Textile Mills, 314 U.S. at 334-36).

107 Id. at 260 n.20 (quoting United States ex rel. Robinson v. Johnston, 316 U.S. 649, 650 (1942); Civil Aeronautics Board v. American
Air Transport, Inc., 344 U.S. 4, 5 (1952)).

108 Id. at 270 (Frankfurter, J., concurring). One commentator who has argued en banc review should be used less frequently has
characterized Justice Frankfurter's remark as contextualized (and thus limited) by his comments about avoiding intra-circuit conflicts.
Phil Zarone, Agenda Setting in the Courts of Appeals: The Effect of Ideology on En Banc Rehearings, 2 J. App. Prac. & Process 157,
164 (2000). This view is likely too narrow, given Justice Frankfurter's statement that the best way to “avoid” an intra-circuit conflict
is for a panel simply to not decide a case in a way with which a majority of the court would likely disagree on en banc review.

109 374 U.S. 1 (1963).

110 Id. at 5.

111 Id.

112 363 U.S. 685 (1960), holding limited in part by Yovino v. Rizo, 139 S. Ct. 706, 709 (2019).

113 Id. at 685-86.

114 Id. at 689 (emphasis omitted).

115 Id.

116 Id. at 689-90 (citing Maris, Hearing and Rehearing Cases in Banc, 14 F.R.D. 91, 96 (1954)).
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117 Id. at 690 (internal quotation marks omitted) (citing Am.-Foreign S.S. Corp. v. United States, 265 F.2d 136, 155 (2d Cir. 1958)
(reversed and remanded)).

118 See White Commission Report, supra note 94, at ix (explaining the commission was formed by Congress to address the “controversy
over whether the court of appeals for the Ninth Circuit” had grown too large).

119 Id.

120 Id.

121 Id. at 29.

122 Id. at 30.

123 Id. at 32.

124 Id. at 35.

125 Letter from Justice Antonin Scalia to Hon. Byron R. White, Chair, White Commission (Aug. 21, 1998), at 1, http://
www.library.unt.edu/gpo/csafca/hearings/submitted/pdf/Scalial.pdf [hereinafter “Justice Scalia Letter”].

126 Id. at 1-2.

127 Letter from Justice Anthony M. Kennedy to Hon. Byron R. White, Chair, White Commission (Aug. 17, 1998), at 3, http://
www.library.unt.edu/gpo/csafca/hearings/submitted/pdf/kennedy.pdf [hereinafter “Justice Kennedy Letter”].

128 Letter from Justice Sandra Day O'Connor to Hon. Byron R. White, Chair, White Commission (June 23, 1998), at 2, http://
www.library.unt.edu/gpo/csafca/hearings/submitted/pdf/oconnor.pdf [hereinafter “Justice O'Connor Letter”]. In addressing issues
with the Ninth Circuit, Justice O'Connor opined that eight out of 4,841 appeals, or one out of approximately 600 cases, decided en
banc was “not meeting the goals of en banc review.” Id.

129 Fed. R. App. P. 35(a).

130 Id. R. 35(b)(1)(A)-(B).

131 See id. (providing examples of what satisfies the standards in subparts (a)(1) and (a)(2)).

132 Fifth Cir. R. 35.

133 Id. at IOP (Petition for Rehearing En Banc).

134 Id. (emphasis added).

135 Id.

136 Judah I. Labovitz, En Banc Procedure in the Federal Courts of Appeals, 111 U. Pa. L. Rev. 220, 223 (1962).

137 Michael E. Solimine, Ideology and En Banc Review, 67 N.C. L. Rev. 29, 36 (1988) (citing H.R. Rep. No. 96-1390, 96th Cong., 2nd
Sess. 3, reprinted in 1980 U.S. Code Cong & Admin. News 4236, 4238).

138 Jody Brian Martin, Comment: The Most Abused Prerogative: En Banc Review in the United States Court of Appeals for the Fifth
Judicial Circuit, 14 Miss. C.L. Rev. 395, 400-11 (1994).

139 Id.

140 Id. at 411.
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141 See generally Stephen L. Wasby, Why Sit En Banc?, 63 Hastings L.J. 747 (2012) (describing cases in which en banc review was
granted); see George, supra note 6, at 249-70 (providing an analysis of factors that make en banc review more likely in a particular
case); Martin, supra note 138, at 400-11 (same).

142 Wasby, supra note 141, at 757-79.

143 E.g., Note, The Politics of En Banc Review, 102 Harv. L. Rev. 864, 884 (1989); Stephen L. Wasby, The Supreme Court and Courts
of Appeals En Bancs, 33 McGeorge L. Rev. 17, 23-29 (2001).

144 Michael Ashley Stein, Uniformity in the Federal Courts: A Proposal for Increasing the Use of En Banc Appellate Review, 54 U. Pitt.
L. Rev. 805, 814 (1993) (quoting H.R. Rep. No. 1246, 77th Cong., 1st Sess. (1941)).

145 White Commission Report, supra note 94, at 20; cf. O'Connor v. First Court of Appeals, 837 S.W.2d 94, 96 (Tex. 1992, orig.
proceeding) (stating judges were added to Texas courts to meet population demands).

146 Labovitz, supra note 136, at 220.

147 Justice O'Connor Letter, supra note 128, at 1-2; Stein, supra note 144, at 806-07.

148 Stein, supra note 144, at 806-07.

149 Solimine, supra note 137, at 41 (citing Resnik, Tiers, 57 S. Cal. L. Rev. 837, 840 (1984)).

150 Stein, supra note 144, at 819-20 (footnote omitted); Zarone, supra note 108, at 162.

151 E.g., Solimine, supra note 137, at 41.

152 Another commentator has criticized cost-benefit analyses as divorced from legal authority. Zarone, supra note 108, at 162. However,
the legal authority governing en banc review in Texas, including Rule 41.2(c), permits, if not encourages, a cost-benefit analysis for
en banc review as in other discretionary review procedures, such as mandamus and permissive appeals.

153 Solimine, supra note 137, at 30.

154 Id.

155 Id. at 59.

156 E.g., Stein, supra note 144, at 830.

157 E.g., id. at 821-27, 830, 844-45; Labovitz, supra note 136, at 231; Indraneel Sur, Haw Far Do Voices Carry: Dissents from Denial of
Rehearing En Banc, 2006 Wis. L. Rev. 1315, 1338 (2006); Solimine, supra note 137, at 40, 52-53 n.126, 57 n. 156.

158 Stein, supra note 144, at 830-37.

159 Id. at 806-07, 833-34; Zarone, supra note 108, at 157.

160 Tex. R. App. P. 41.2(c).

161 837 S.W.2d 94 (Tex. 1992).

162 Id. at 96 (citing House Comm. on Judicial Affairs, Bill Analysis H.B. 1355, 65th Leg., R.S. (1977).

163 Id.

164 Id. (citing Textile Mills Corp. v. Comm'r, 314 U.S. 326, 333 (1941).

165 Id.

166 102 S.W.3d 706 (Tex. 2003).
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167 Id. at 708 n.l (citing Tex. R. App. P. 41.1(a), 41.2(c)); see Chakrabarty v. Ganguly, 573 S.W.3d 413, 416 (Tex. App.--Dallas 2019,
no pet.) (“The standard set forth in Rule 41 is sufficiently broad to afford the Court the discretion to consider a case en banc ‘if the
circumstances require and the court votes to do so.”’) (quoting Wal-Mart, 102 S.W.3d at 708 n.1).

168 See Tex. R. Form: The Greenbook 11 (14th ed., 2018) (stating the Court of Criminal Appeals decided generally cases in panels during
these years).

169 Peterson v. State, 645 S.W.2d 807 (Tex. Crim. App. 1983) (en banc); Flanagan v. State, 620 S.W.2d 591, 597 (Tex. Crim. App. 1981)
(en banc); Langford v. State, 578 S.W.2d 737, 737-38 (Tex. Crim. App. 1979) (en banc); Jackson v. State, 576 S.W.2d 88 (Tex. Crim.
App. 1979) (en banc).

170 See Flanagan, 620 S.W.2d at 598 (“To the extent that Westbrook v. State, supra, is in conflict with this decision, it is overruled.”);
Langford, 578 S.W.2d at 739 (overruling the panel opinion).

171 Jackson, 576 S.W.2d at 89.

172 Peterson, 645 S.W.2d at 807.

173 Martin, supra note 138, at 411.

174 Polasek v. State, 16 S.W.3d 82, 86 (Tex. App.--Houston [1st Dist] 2000, pet. ref'd) (en banc); cf. Shenker v. Baltimore & Ohio R.R.
Co., 374 U.S. 1, 5 (1963) (stating the en banc “procedure is clearly within the scope of the court's discretion”).

175 Crestway Care Ctr., Inc. v. Berchelmann, 945 S.W.2d 872, 873 (Tex. App.--San Antonio 1997, orig. proceeding) (en banc) (“A
majority of the entire court disagrees with the panel's interpretation of the law; therefore, the en banc motion for rehearing filed
by the real parties in interest is granted, and the panel's order and opinion are withdrawn.”). Alluding to the extraordinary nature
of mandamus proceedings, the court reiterated this point in a footnote, again stating en banc review was granted based on mere
disagreement with the panel's decision. Id. n.2.

176 Compare Melancon v. State, 66 S.W.3d 375, 389 (Tex. App.-- Houston [14th Dist.] 2001, pet. ref'd) (en banc) (Baird, J., former justice
sitting by assignment, dissenting to grant of en banc reconsideration) (“[F]or rehearing to be authorized in the instant case, there must
be a necessity to maintain uniformity in our decisions or extraordinary circumstances”), with Polasek, 16 S.W.3d at 86 (noting the
decision to grant en banc review is with a court's absolute and unreviewable discretion).

177 See Stein, supra note 144 at 843 (“[J]udges often disagree over whether ‘mere’ disagreement is sufficient cause to overturn a panel
decision en banc.”); Solimine, supra note 137, at 50 (“[O]ne can argue that a panel's ‘mere error’ is not enough to en banc the
decision ....”); compare Schindler Elevator Corp. v. Anderson, 78 S.W.3d 392, 424 (Tex. App.--Houston [14th Dist] 2001, no pet.)
(Frost, J., concurring in denial of en banc review) (“Whether a majority of the en banc court may disagree with all or a part of a
panel opinion is not the standard for en banc review.”), with, e.g., Crestway Care, 945 S.W.2d at 873 (“A majority of the entire court
disagrees with the panel's interpretation of the law; therefore, the en banc motion for rehearing filed by the real parties in interest is
granted, and the panel's order and opinion are withdrawn.”).

178 Compare Schindler Elevator Corp., 78 S.W.3d at 424 (Frost, J., concurring in denial of en banc review) (“[A]n assertion that an issue
is ‘important”’ is not sufficient to grant en banc reconsideration), with W. Pac. R.R. Corp. v. W. Pac. R.R. Co., 345 U.S. 247, 262-63
(1953) (stating en banc review is appropriate when the court “may come to believe that the case is of such significance to the full
court that it deserves the attention of the full court.”); Schindler Elevator Corp., 78 S.W.3d at 416 (Brister, C.J., dissenting to denial
of en banc reconsideration) (stating “the importance of the issues” can justify a “deci[sion] by the Court en banc rather than a panel of
three visiting judges.”); see also Fed. R. App. P. 35(a) (providing en banc review for proceedings involving questions of “exceptional
importance”); Martin, supra note 138, at 395 (“The appellate courts soon began to address th [e] problem[s]” of increasing workloads
and inconsistent panel holdings “by reviewing important cases en banc”).

179 Solimine, supra note 137, at 54-55 (noting a view that en banc review, even without a direct conflict in decisions, can be beneficial
to the development of the law); compare Schindler Elevator Corp., 78 S.W.3d at 423 (Frost, J., concurring in denial of en banc
reconsideration) (arguing the standards require “a direct conflict between the panel opinion and any other opinion of this court ....”),
with Hernandez v. State, 976 S.W.2d 753, 758 (Tex. App.--Houston [1st Dist.] 1998, no pet.) (Taft, J., dissenting to denial of en
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banc reconsideration) (stating en banc review is appropriate when a panel majority “employs a different analytical approach” than
in a prior decision)

180 Compare Justice Scalia Letter, supra note 125, at 1-2 (arguing en banc review corrects panel error without the Supreme Court of the
United States having to do so), and Solimine, supra note 137, at 57 (arguing that while not granting en banc review because the issue
could be resolved by a higher court might have had merit “in the 1960s, it seems little justified today”), with Labovitz, supra note
136, at 230 (arguing the Supreme Court could resolve intra-court disagreements).

181 Compare Tex. R. App. P. 49.1 (requiring motions for rehearing to clearly state their points), with R. 49.7 (providing a court may
grant en banc review even without a motion).

182 Solimine, supra note 137, at 52 (“The function of courts of appeals can serve as a starting point for objectively selecting which panel
decisions deserve en banc treatment.”).

183 Tex. R. App. P. 41.2(c).

184 Polasek v. State, 16 S.W.3d 82, 86 (Tex. App.--Houston [1st Dist] 2000, pet. ref'd) (“We hold that our internal decision to proceed
en banc is a matter of absolute discretion that is not reviewable.”). The Polasek court stated that this discretion is unreviewable,
suggesting a high court might lack jurisdiction to review the issue, but the court likely intended to mean that the decision to grant en
banc review could never be reviewed for an abuse of discretion because there are technically no limits on the discretion of a court of
appeals to grant en banc review. Id. In Wal-Mart Stores v. Miller, the Supreme Court of Texas reviewed a court of appeals' decision to
grant en banc review, but rejected the party's contention that granting en banc review was erroneous because the court had discretion
to grant en banc review. 102 S.W.3d 706, 708 n.1 (Tex. 2003).

185 See Tex. Const. art. V, § 6 (granting Texas appellate judges the broad discretion to decide cases within their jurisdiction); Tex. Gov't
Code Ann. §§ 22.201(a), 22.202-.215; accord, O'Connor v. First Court of Appeals, 837 S.W.2d 94, 96 (Tex. 1992, orig. proceeding)
(explaining courts of appeals are unitary governmental entities); Wal-Mart Stores, Inc., 102 S.W.3d at 708 n.3 (stating en banc review
is granted in the discretion of the court of appeals).

186 See O'Connor, 837 S.W.2d at 96 (stating Texas's panel system is modeled on the federal panel system); see also Shenker v. Baltimore
& Ohio R.R. Co., 374 U.S. 1, 5 (1963) (stating the en banc “procedure is clearly within the scope of the court's discretion”).

187 Tex. R. App. P. 41.2(c).

188 Id.

189 For example, when the Supreme Court of Texas grants a motion for extension but notes that further extensions are “disfavored,” the
court is not prohibiting a party from filing a request for a further extension. See, e.g., Mosaic Baybrook One v. Simien, No. 19-0612,
order (Nov. 25, 2019) (granting an extension to file a response, stating that further requests will be “disfavored”).

190 See, e.g., id. RR. 25.1, 42.2(b), 44.1(b), 47.4, 52.8 (all stating what the court “may not” do).

191 Wal-Mart Stores, Inc. v. Miller, 102 S.W.3d 706, 708 n.1 (Tex. 2003).

192 Tex. R. App. P. 41.2(c).

193 Id.

194 George, supra note 6, at 234.

195 Stein, supra note 144, at 806-07, 33-34. This is not to discount the other costs of granting en banc review discussed above, but simply
to suggest not all costs of en banc review were original reasons why en banc review was disfavored.

196 See White Commission Report supra note 94, at 20 (attributing the emergence of en banc review in federal circuit courts of appeals
to the growth of those courts in the early decades of the 1900s).

197 United States v. Am.-Foreign S.S. Corp., 363 U.S. 685, 690 (1960), holding limited in part by Yovino v. Rizo, 139 S.Ct. 706, 709
(2019) (quoting Maris, Hearing and Rehearing Cases in Banc, 14 F.R.D. 91, 96 (1954)) (internal quotation marks omitted).
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198 Textile Mills Sec. Corp. v. Comm'r, 314 U.S. 326, 333 (1941) ( “[T]he most important function of the ‘court”’ is “the hearing and
the decision of appeals”).

199 Labovitz, supra note 136, at 220.

200 Tex. R. App. P. 41.1.

201 Textile Mills Corp. v. Comm'r, 314 U.S. 326, 333 (1941).

202 See Zarone, supra note 108, at 160. There is some academic debate over whether federal circuit courts should follow a majority-
rule principle. Id. Proponents of courts using en banc review in furtherance of the majority-rule principle argue panels are agents of
the whole court. Id. Opponents argue federal circuit courts “are not representative bodies.” Id. In the federal system, the proponents
of en banc review have the stronger support in Congressional and Supreme Court guidance. Id. In Texas, the opponents' view is
even more questionable because court of appeals judges are elected officials. See Tex. Gov't Code Ann. § 22.216(o) (noting court
of appeals judges are elected).

203 Labovitz, supra note 136, at 220.

204 O'Connor v. First Court of Appeals, 837 S.W.2d 94, 96 (Tex. 1992, orig. proceeding).

205 See Textile Mills, 314 U.S. at 333 (stating that, with en banc review, “[C]onflicts within a circuit will be avoided”).

206 W. Pac. R.R. Corp. v. W. Pac. R.R. Co., 345 U.S. 247, 262-63 986 (1953).

207 United States v. Am.-Foreign S. S. Corp., 363 U.S. 685, 689-90 (1960) (quoting Maris, Hearing and Rehearing Cases in Banc, 14
F.R.D. 91, 96 (1954)) (internal quotation marks omitted).

208 White Commission Report, supra note 94, at 20; Martin, supra note 138, at 396.

209 Solimine, supra note 137, at 41.

210 Sur, supra note 157, at 1324.

211 Zorrillav. Aypco Constr. II, LLC, 469 S.W.3d 143, 155 (Tex. 2015); see, In re Silver, 540 S.W.3d 530, 534 (Tex. 2018, orig. proceeding)
(internal quotation marks omitted) (“[A]ll rules promulgated by this Court, have ‘the same force and effect as statutes' and, as such,
are interpreted in the same manner under state law.”). The Court of Criminal Appeals has held the plain language of the Texas Rules
of Appellate Procedure “is a good place to begin,” but has held its rules for statutory construction “do not apply to the interpretation
of court rules.” Smith v. State, 559 S.W.3d 527, 531 (Tex. Crim. App. 2018) (citing Donovan v. State, 68 S.W.3d 633, 635 (Tex.
Crim. App. 2002)). Consequently, “appellate courts may consider extratextual sources even absent ambiguity or absurd results.” Id.
Although “courts have more flexibility when it comes to interpreting court rules, they should attempt to effectuate the plain language
absent important countervailing considerations.” Lopez v. State, 253 S.W.3d 680, 685 (Tex. Crim. App. 2008) (internal quotation
marks omitted).

212 Jamar v. Patterson, 868 S.W.2d 318, 318 (Tex. 1993).

213 Garza v. Garcia, 137 S.W.3d 36, 38 (Tex. 2004).

214 Cruz v. Ghani, 593 S.W.3d 376, 376 (Tex. App.--Dallas July 22, 2019, no pet.)

215 Id. (quoting In re Caballero, 272 S.W.3d 595,599 (Tex. 2008)).

216 Colorado County v. Staff, 510 S.W.3d 435, 448 (Tex. 2017).

217 Tex. R. App. P. 41.1-41.2, 49.7.

218 Id. R. 41.2(c).

219 See id. (providing standards for en banc review).
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220 Tex. R. App. P. 41.2(c)

221 Sur, supra note 157, at 1324.

222 Black's Law Dictionary 436 (8th ed. 2006) (“decision” n. 1).

223 E.g., Tex. R. App. P. 4.5, 21.8, 43.2, 47.1.

224 See, e.g., id. RR. 39 (“Decision without Argument”), 40 (“Order of Decision”), 41 (“Panel and En Banc Decision”).

225 E.g., id. R. 14.2(d).

226 E.g., id. R. 16.3(b).

227 E.g., id. R. 49.3.

228 E.g., id. RR. 12.4(d)-(e), 39 (“Decision without Argument”), 40 (“Order of Decision”), 41 (“Panel and En Banc Decision”).

229 Id. RR. 41.1(a)-(c), 41.2(a).

230 See id. R. 41.2(c) (“En banc consideration of a case is not favored ....”) (emphasis added); Saenz v. Fid. & Guar. Ins. Underwriters,
925 S.W.2d 607, 612 (Tex. 1996).

231 Tex. Const. art. V, § 6; Tex. Gov't Code Ann. § 22.222(a), (c); O'Connor v. First Court of Appeals, 837 S.W.2d 94, 96 (Tex. 1992,
orig. proceeding).

232 Tex. R. App. P. 41.2(c). Based on this construction, it is arguable that en banc review is inappropriate for non-dispositive matters; but
it is also arguable that the same standards should simply apply to non-dispositive matters by analogy.

233 Id.; accord RR. 43, 47 (providing that a decision requires both an opinion and a judgment).

234 Id. R. 41.1-41.2.

235 Id. R. 41.2(c).

236 Cf. Fed. R. App. P. 35(b)(1)(A) (providing en banc review might be necessary to secure and maintain uniformity of “the court's”
decision when a court of appeals' decision “conflicts with a decision of the United States Supreme Court”).

237 See Zorrilla v. Aypco Constr. II, LLC, 469 S.W.3d 143, 155 (Tex. 2015) (“The scope of a procedural rule is a question of law, which
[Texas courts] review de novo by applying the same canons of construction applicable to statutes.”); City of Dallas v. TCI W. End,
Inc., 463 S.W.3d 53, 55 (Tex. 2015) (stating courts “presume the Legislature selected the statute's language with care, choosing each
word for a purpose and purposefully omitting words not chosen”).

238 See Tex. R. App. P. 41.2(c) (providing the uniformity standard is with regard to “uniformity of the court's decisions”).

239 White Commission Report, supra note 94, at 30; Justice Scalia Letter, supra note 125, at 1-2. This view has also been expressed by
the Judge Richard A. Posner: “[T]he full court must, in order to prevent different panels from deciding cases inconsistently and thus
greatly reducing the certainty of legal obligation, maintain a credible threat to rehear a case en banc if the panel deviates from the
law of the circuit.” Richard A. Posner, The Federal Courts: Challenge and Reform 133 (1996).

240 Tex. R. App. P. 41.2(c).

241 See id. R. 3, 41.2(c) (not defining “necessary”).

242 Necessary, Merriam-Webster's Dictionary, www.merriam-webster.com/dictionary/necessary.

243 See id.

244 Uniform, Black's Law Dictionary (11th ed. 2019) (adj.).
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245 Supra Part II.C.2.

246 Tex. R. App. P. 41.2; Fed. R. App. P. 35.

247 See Sabre Travel Int'l, Ltd. v. Deutsche Lufthansa AG, 567 S.W.3d 725, 731 (Tex. 2019) (construing Texas's permissive appeal
procedure in line with the federal analogy).

248 United States v. Am.-Foreign S.S. Corp., 363 U.S. 685, 689 (1960), holding limited in part by Yovino v. Rizo, 139 S. Ct. 706, 709
(2019); W. Pac. R.R. Corp. v. W. Pac. R.R. Co., 345 U.S. 247, 260-61 & n.20 (1953); Textile Mills Sec. Corp. v. C.I.R., 314 U.S.
326, 334-35 (1941); Fed. R. App. P. 35. Although Texas Rule 41.2(c) does not similarly elaborate on the uniformity standard, it could
simply be the case that Texas's high courts decided in Rule 41.2(c) not to specify the requirements of the contents of a motion for
en banc reconsideration.

249 Am-Foreign S.S. Corp., 363 U.S. at 689-90.

250 Id. at 689.

251 Textile Mills, 314 U.S. at 333.

252 Id.

253 Note, supra note 143, at 876.

254 See, e.g., Schindler Elevator Corp. v. Anderson, 78 S.W.3d 392, 424 (Tex. App.--Houston [14th Dist] 2001, no pet.) (Frost, J.,
concurring in denial of en banc reconsideration) (“Whether a majority of the en banc court may disagree with all or a part of a panel
opinion is not the standard for en banc review.”); but see, e.g., Crestway Care Ctr., Inc. v. Berchelmann, 945 S.W.2d 872, 873 (Tex.
App.--San Antonio 1997, orig. proceeding) (en banc) (granting en banc review because a majority of the court disagreed with the
panel).

255 United States v. Am.-Foreign S.S. Corp., 363 U.S. 685, 689-90 (1960).

256 Note, supra note 143, at 877 n.63 (“Anticipatory resolution of conflicts in the interests of promoting uniformity prospectively has
been explained by reference to a representational theory of appellate adjudication.”); Hon. Albert Branson Maris, Hearing and
Rehearing Cases in Banc, 14 F.R.D. 91, 96 (1954) (arguing not using en banc review would “result in serious strains in the court
when subsequently a panel of judges who individually disagreed with one of these decisions was called upon to decide the same
question in a later case”).

257 Michael Abramowicz, En Banc Revisited, 100 Colum. L. Rev. 1600, 1602 (2000) (“Just as we structure legislatures around
majoritarian principles, so too ... should we seek to ensure that when a panel reaches a decision, it is the decision that a majority
of all judges on the courts of appeals would reach if given adequate time to consider the issue .... A decision is thus ‘correct’ if it
is the hypothetical majoritarian one.”).

258 See Textile Mills Sec. Corp. v. Comm'r, 314 U.S. 326, 333 (1941) (characterizing the most important function of the federal courts
of appeals as “the hearing and the decision of appeals”).

259 Am.-Foreign S. S. Corp., 363 U.S. at 689-90.

260 Solimine, supra note 137, at 49-50 (explaining, but criticizing, the representational model).

261 United States v. Am.-Foreign S. S. Corp., 363 U.S. 685, 685, 689 (1960).

262 O'Connorv. First Court of Appeals, 837 S.W.2d 94, 96 (Tex. 1992) (orig. proceeding).

263 Id.

264 Am.-Foreign S. S. Corp., 363 U.S. at 689-90.

265 Id.
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266 Ginsburg & Falk, supra note 5, at 1012.

267 Tex. R. App. P. 49.7.

268 Worsdale v. City of Killeen, 578 S.W.3d 57, 75 (Tex. 2019) (“Though stare decisis is not an impenetrable barrier, we should not
overrule precedent absent a compelling reason.”); Paradigm Oil, Inc. v. Retamco Operating, Inc., 372 S.W.3d 177, 182 (Tex. 2012)
(“Under [the law of the case] doctrine, a decision rendered in a former appeal of a case is generally binding in a later appeal of the
same case.”).

269 Worsdale, 578 S.W.3d at 75 (“[S]tare decisis advances important interests--efficiency, fairness, predictability, and judicial
integrity ....”).

270 Justice Scalia Letter, supra note 125, at 1-2.

271 White Commission Report, supra note 94, at 30.

272 United States v. Am.-Foreign S.S. Corp., 363 U.S. 685, 686 (1960), holding limited in part by Yovino v. Rizo, 139 S. Ct. 706, 709
(2019); see Solimine, supra note 137, at 52 (“One should begin [construing the en banc standards] by reviewing the purposes and
functions of the ... courts of appeals.”).

273 See Am.-Foreign S.S. Corp., 363 U.S. at 690 (stating en banc review allows a court to “control and thereby to secure uniformity
and continuity in its decisions”); W. Pac. R.R. Corp. v. W. Pac. R.R. Co., 345 U.S. 247, 260-61 n.20 (1953) (stating en banc review
can resolve a “conflict of views” among the judges of the court of appeals); Textile Mills Sec. Corp. v. Comm'r, 314 U.S. 326, 335
(1941) (“Conflicts within a circuit will be avoided.”); see also Chase Home Fin., L.L.C. v. Cal W. Reconveyance Corp., 309 S.W.3d
619, 630 (Tex. App.--Houston [14th Dist.] 2010, no pet.) (“Absent a decision from a higher court or this court sitting en banc that
is on point and contrary to the prior panel decision or an intervening and material change in the statutory law, this court is bound by
the prior holding of another panel of this court.”). However, the use of en banc review to secure uniformity prospectively has been
criticized. See Note, supra note 143, at 877-79 (arguing it is difficult to achieve the benefits of prospective uniformity and using en
banc review to secure prospective uniformity is disadvantageous).

274 Tex. R. App. P. 41.2(c); Fed. R. App. P. 35.

275 Cf. In re Prudential Ins. Co. of Am., 148 S.W.3d 124, 136 (Tex. 2004, orig. proceeding) (providing this standard for mandamus
proceedings, a somewhat analogous discretionary appellate review procedure).

276 Tex. R. App. P. 41.2(c)

277 See id. RR. 3, 41.2(c) (not defining extraordinary circumstances).

278 Merriam-Webster's Dictionary, www.merriam-webster.com/dictionary/extraordinary.

279 Tex. R. App. P. 73.3(a)(1).

280 Id. R. 28.4(b)(2).

281 See Tex. R. App. P. 10.4 (referring to a petition for an extraordinary writ), 52.1 (referring to original proceedings in which a party
seeks an extraordinary relief), 52.8 (same), 72 (referring to leave to file an extraordinary writ).

282 See Fed. R. App. P. 35(a) (providing no “extraordinary circumstances” standard).

283 Id.

284 Id. R. 35(b)(1).

285 Solimine, supra note 137, at 60 (“Judge Posner persuasively argues that one circuit's panel decision should not trigger ripples of en
banc decisions in other circuits if the other circuits wish to disagree.”).

286 Fed. R. App. P. 35(b)(1).

http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR49.7&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048490717&pubNum=0004644&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_4644_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_75
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2027960003&pubNum=0004644&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_4644_182&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_182
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2048490717&pubNum=0004644&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_4644_75&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_75
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960122544&pubNum=0000780&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_780_686&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_686
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047625985&pubNum=0000708&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_708_709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_709
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2047625985&pubNum=0000708&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_708_709&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_708_709
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1960122544&pubNum=0000780&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_780_690&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_690
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1953120647&pubNum=0000780&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_780_260&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_260
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941125040&pubNum=0000780&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_780_335&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_335
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=1941125040&pubNum=0000780&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_780_335&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_780_335
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021426259&pubNum=0004644&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_4644_630&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_630
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2021426259&pubNum=0004644&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_4644_630&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_630
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=Y&serNum=2004994336&pubNum=0004644&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RP&fi=co_pp_sp_4644_136&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_sp_4644_136
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR41.2&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR73.3&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1005293&cite=TXRRAPR10.4&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=LQ&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_8b3b0000958a4
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_3fed000053a85
http://www.westlaw.com/Link/Document/FullText?findType=L&pubNum=1000599&cite=USFRAPR35&originatingDoc=Ie58d0c0de75a11eabea4f0dc9fb69570&refType=RB&originationContext=document&vr=3.0&rs=cblt1.0&transitionType=DocumentItem&contextData=(sc.Search)#co_pp_3fed000053a85


EN BANC REVIEW IN TEXAS COURTS OF APPEALS, 39 Rev. Litig. 377

 © 2020 Thomson Reuters. No claim to original U.S. Government Works. 48

287 United States v. Am.-Foreign S. S. Corp., 363 U.S. 685, 689 (1960).

288 Id. at 690.

289 Id. The overlap is further explained by the development of Texas's en banc rule, under which “extraordinary circumstances” was once
the sole standard, and to which Texas's high courts eventually added Federal Rule 35's uniformity standard. Fed. R. App. P. 35(a).

290 In re Prudential Ins. Co. of Am., 148 S.W.3d 124, 136 (Tex. 2004, orig. proceeding).

291 Tex. R. App. P. 10.4 (referring to a petition for an extraordinary writ), 52.1 (referring to original proceedings in which a party seeks
extraordinary relief), 52.8 (same), 72.1 (referring to leave to file an extraordinary writ).

292 See, e.g., Chambers-Liberty Ctys. Navigation Dist. v. State, 575 S.W.3d 339, 356 (Tex. 2019, orig. proceeding) (“[M]andamus relief
is reserved for extraordinary circumstances.”); State ex rel. Wice v. Fifth Judicial Dist. Court of Appeals, 581 S.W.3d 189, 193 (Tex.
Crim. App. 2018, orig. proceeding) (“Mandamus is intended to be an extraordinary remedy, available only in limited circumstances.”).

293 Prudential, 148 S.W.3d at 138 (stating mandamus writs are “not issued as a matter of right, but at the discretion of the [appellate]
court.”).

294 Id. at 136.

295 Tex. Code Crim. Proc. ch. 11.

296 Supra Part III.B.4.

297 In re Prudential Ins. Co. of Am., 148 S.W.3d 124, 136 (Tex. 2004, orig. proceeding).

298 See supra Part III.B.3.ii (describing the benefits and costs of en banc review).

299 Cf. Prudential, 148 S.W.3d at 136 (stating the benefits of mandamus review).

300 This is not to say that certain types of cases or issues will always justify en banc review. Although Texas courts, including the Supreme
Court of Texas, have treated certain types of cases as being categorically appropriate, or not, for mandamus, this is not truly the
Prudential test. See Michael J. Ritter, Let It Go: Has Texas Actually Disposed of the Final Judgment Rule As the “General” Rule?,
30 App. Advoc. 227, 234 (2018) ( “[A]lthough the supreme court in Prudential promised the benefits-detriments test would resist
categorizing orders as subject to correction by mandamus, the courts of appeals and the supreme court have used Prudential to hold
entire categories of non-appealable interlocutory orders are generally correctable by mandamus, regardless of the facts of the specific
case.”). En banc review, like mandamus, should always be considered on a case-by-case basis.

301 See George, supra note 6, at 234.

302 Id.; Wal-Mart Stores, Inc. v. Miller, 102 S.W.3d 706, 708 n.3 (Tex. 2003).

303 Cf. In re Prudential Ins. Co. of Am., 148 S.W.3d 124, 136 (Tex. 2004, orig. proceeding) (stating these are the extraordinary
circumstances justifying mandamus relief when those circumstances outweigh the detriments of mandamus relief).

304 Tex. R. App. P. 56.1, 66.3.

305 Supra Part III.D.2.iii.

306 Id.

307 United States v. Am.-Foreign S.S. Corp., 363 U.S. 685, 686 (1960), holding limited in part by Yovino v. Rizo, 139 S. Ct. 706, 709
(2019); see Stein, supra note 144, at 821 (“Uniformity has been described as the most basic principle of jurisprudence.”) (internal
quotation marks omitted).

308 Am.-Foreign S.S. Corp., 363 U.S. at 686.
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309 Cf. Zarone, supra note 108, at 161 (arguing that, in the federal circuits, not all questions of “exceptional importance” must be treated
equally, and noting a court need not grant en banc review even if the case involves a question of exceptional importance).

310 Supra Part III.C.1.

311 In re Prudential Ins. Co. of Am., 148 S.W.3d 124, 136 (Tex. 2004, orig. proceeding).

312 Sabre Travel Int'l, Ltd. v. Deutsche Lufthansa AG, 567 S.W.3d 725, 732 (Tex. 2019); see generally Ritter, 36 Rev. Litig. 55, supra
note 55 (arguing courts of appeals must weigh the costs and benefits of discretionary appellate review in determining whether to
exercise their discretion to accept a permissive appeal).

313 Supra Part III.C.3; Stein, supra note 144, at 806 (stating that critics have balanced “the benefit of the uniformity ... against ... perceived
disadvantages”).

314 See Stein, supra note 144, at 819-20 (noting academics “have engaged in a cost-benefit analysis,” weighing the benefits of en banc
review against the costs).

315 See Textile Mills Securities Corp. v. Comm'r, 314 U.S. 326, 333 (1941) (stating that hearing appeals and deciding those appeals is
the court's most important function).

316 Solimine, supra note 137, at 41.

317 Tex. R. App. P. 47.1, 47.2.

318 United States v. Am.-Foreign S.S. Corp., 363 U.S. 685, 689 (1960) (holding limited in part by Yovino v. Rizo, 139 S. Ct. 706, 709
(2019)).

319 O'Connor v. First Court of Appeals, 837 S.W.2d 94, 96 (Tex. 1992, orig. proceeding) (holding a court of appeals is a unitary body);
cf. Textile Mills, 314 U.S. at 333 (construing “court” as including all of the court's judges).

320 Some matters may be decided by the chief justice alone. See, e.g., Tex. R. App. P. 41.1(b) (giving the chief justice the authority to
decide how to resolve panel majority's inability to agree on a judgment). However, a majority of the court may adopt rules over the
chief justice's opposition. In re Yates, 960 S.W.2d 652, 653 (Tex. 1997, orig. proceeding).

321 White Commission Report, supra note 94, at 36.

322 Solimine, supra note 137, at 48 (“All multi-member tribunals operate on the basis of majority rule.”).

323 See Ginsburg & Falk, supra note 5, at 1013 (“Thus, it seems that rehearing en banc originated in this circuit primarily as a means by
which the full court could monitor the decisions of its panels in the interest of adherence to the majority's view of the law.”).

324 Id. at 1011-12.

325 Id. at 1011.

326 In re V.V., 349 S.W.3d 548, 605 (Tex. App.--Houston [1st Dist.] 2010, pet denied) (Jennings, J., dissenting) (citing Thompson v. State,
89 S.W.3d 843, 856 (Tex. App.--Houston [1st Dist.] 2002, pet. ref'd) (Jennings, J., concurring in denial of en banc consideration).

327 Solimine, supra note 137, at 49-50.

328 George, supra note 6, at 245; see Ginsburg & Falk, supra note 5, at 1012-13 (arguing the representative model of panels as agents is
superior to the “panel as court” model, and stating “[t]he conception of the panel as the agent of the full court also works to increase
collegiality on the court”).

329 See In re V.V., 349 S.W.3d at 605 (Jennings, J., dissenting) (acknowledging a panel necessarily acts “on behalf of the entire court,”
and suggesting the representation model is perhaps unavoidable).
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330 See Tex. R. App. P. 41.1(a) (stating “[e]xcept as otherwise provided,” and noting the default rule of panel assignment applies only
if the en banc court does not decide to grant review), 49.7 (providing that when a court grants en banc reconsideration the panel's
decision does not become final).

331 Solimine, supra note 137, at 50.

332 Supra Part III.C.1.

333 Ginsburg & Falk, supra note 5, at 1012.

334 See, e.g., Hall v. McRaven, 508 S.W.3d 232, 235 (Tex. 2017) (describing the relationship between a board in a committee in the
context of a board having authority to delegate powers to a committee).

335 See W. Pac. R.R. Corp. v. W. Pac. R.R. Co., 345 U.S. 247, 260-61 (1953) (stating courts of appeals must “understand the practice ...
whereby the court convenes itself en banc”).

336 Supra Part III.D.2-3.

337 See supra Part III.B.3 (describing general costs of en banc review).

338 See Solimine, supra note 137, at 41 (arguing the costs of en banc review are easier to quantify than the value of en banc review).

339 Id. at 30.

340 See Christopher P. Banks, The Politics of En Banc Review in the “Mini-Supreme Court,” 13 J.L. & Pol. 377, 389 (1997) (noting the
en banc review process can cause a court to be “overwhelmed by an increasing number of rehearing en banc petitions that routinely
are filed as a matter of course by counsel”).

341 Stein, supra note 144, at 819 (“Th[e] disagreement over the benefits of en banc rehearings may ideologically result ... from the fact
that ‘no one model of appellate review can at the same time maximize procedural values such as finality, economy, consistency,
impartiality, and power concentration.”’) (quoting Solimine, supra note 137, at 41).

342 See Sur, supra note 157, at 1366 (“[A] judge's view of whether the [en banc] criteria are satisfied in a given case is difficult to separate
from the judge's view on the correctness of the panel opinion.”).

343 See supra Part III.B.5 (identifying points of disagreement in en banc review).

344 Steven K. Hayes, et al., Rehearing Practice in the Courts of Appeal: They Heard You the First Time, and Other Rules of Thumb, State
Bar of Texas, at 1, 5, 21 (2008) (noting “the courts of appeals are busy” and are dealing with an “avalanche of new cases”).

345 See generally Tex. R. App. P. 1-79 (providing rules for different individuals to follow).

346 See Hayes, supra note 344, at 4 (“[H]aving to deal with motions for rehearing certainly will detract from the justices' efforts to keep
up with the avalanche of new cases.”).

347 See id. at 5 (“[O]nce a court of appeals has invested its time, resources, and ‘heart and soul’ in deciding your case and writing the
opinion, and done the best job in can in doing so, it simply does not have the time or resources, as a rule, to revisit its decision except
for the most clear and compelling reason.”).

348 W. Pac. R.R. Corp. v. W. Pac. R.R. Co., 345 U.S. 247, 270 (1953) (Frankfurter, J., concurring) (stating that filing motions for rehearing
“as a matter of course ... is an abuse of judicial energy”); Hayes, supra note 344, at 5 (“[O]nce a court of appeals has invested its
time, resources, and ‘heart and soul’ in deciding your case and writing the opinion, and done the best job it can in doing so, it simply
does not have the time or resources, as a rule, to revisit its decision except for the most clear and compelling reasons. Just telling the
court it did not understand you is not such a reason. And, absent some indications of a court's internal discontent with a decision,
neither is just repeating arguments you made before.”); Rothenberg, supra note 9, at 8 (“An argument that failed to carry the day
in a petition for review is no more likely to prevail when merely repackaged a second time in a motion for rehearing. If you have
nothing new (or different) to say, your client may well be better off saying nothing at all. Every minute that the Court and its staff
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spend reviewing a motion for rehearing that merely rehashes arguments that previously failed is a minute that is not available for
the Court to tend to its other business.”).

349 See Hayes, supra note 344, at 12-13 (noting the additional time for most motions for rehearing is 15 days, which does not justify
the cost of filing a motion for rehearing).

350 Supra Part III.E.4.

351 Martin, supra note 138, at 395 (citing Solimine, supra note 137, at 42).

352 Fifth Cir. R. 35, at IOP.

353 Id.

354 See Hayes, supra note 344, at 13 (encouraging lawyers to use motions for rehearing “to correct clear mathematical errors,
housekeeping errors,” and other issues that were overlooked).

355 See id. at 11 (noting motions for panel rehearing were least successful with opinions that took the court longer to issue).

356 The existence of a dissent does not increase the likelihood of success of a motion for rehearing. Id. However, the existence of a dissent
may be an indication that a case might justify a motion for en banc reconsideration.

357 Tex. R. App. P. 47.1, 47.4. Coincidentally, the standards for designating a decision as an “Opinion” mirror the standards for granting
en banc review: issues of first impression, extending a rule to new factual situations likely to recur, “issues important to the
jurisprudence,” and attempting to “resolve[] an apparent conflict of authority.” Id. R. 47.4(a)-(d). The panel's designation of a decision
as an “Opinion” or, in criminal appeals, “Publish,” id. R. 47.2(b), signals that the case and issues might be appropriate for en banc
review.

358 See Tex. R. App. P. 41.2(c) (describing the circumstances where en banc consideration may be warranted).

359 See Hayes, supra note 344, at 18 (cautioning lawyers to “[b]eware the rewrite” of the opinion); see, e.g., Simien v. Unifund
CCR Partners, 321 S.W.3d 235, 238 (Tex. App.--Houston [1st Dist.] 2010, no pet.) (“Appellant ... has filed a motion for en banc
reconsideration of our opinion issued on April 15, 2010. We withdraw our opinion and judgment of April 15, 2010, and substitute
this opinion and judgment in their place. Because we issue a new opinion, [the] motion for en banc reconsideration of our prior
opinion is moot.”) (citing Richardson-Eagle, Inc. v. William M. Mercer, Inc., 213 S.W.3d 469, 472 (Tex. App.--Houston [1st Dist.]
2006, pet. denied)).

360 Tex. R. App. P. 49.7.

361 E.g., Yzaguirre v. Gonzalez, 989 S.W.2d 111 (Tex. App.--San Antonio 1999, pet. denied).

362 Id. at 113.

363 201 S.W.3d 667 (Tex. 2006).

364 Id. at 671.

365 Tex. R. App. P. 49.1, 49.7.

366 No. 05-17-00566-CV, 2019 WL 3282963, at *1 (Tex. App.--Dallas July 22, 2019, no pet.) (en banc).

367 Id.

368 Id. at *6.

369 Id. (Schenck, J., concurring).

370 Id. (Whitehill, J., dissenting).

371 See, e.g., TJB | 1st COA, www.txcourts.gov/lstcoa (listing local rules under the “Practice Before the Court” link).
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372 Fourth Court of Appeals of Texas, Local R. 6.2.

373 Tex. R. App. P. 49.7.

374 Id. R. 49.8.

375 Id. R. 49.7, 49.8.

376 See, e.g., id. R. at 35.3(c) (“Each extension must not exceed 30 days in an ordinary or restricted appeal, or 10 days in an accelerated
appeal.”).

377 See id. RR. 9.4, 49.1-.12 (listing the instructions for formatting and filing briefs and motions for en banc reconsideration).

378 See supra Part IV. A. (“While any type of motion requires some time and effort, motions for en banc review generally require
significantly more time and effort than other motions”).

379 See Hayes, supra note 344, at 2, 5, 13 (recommending that motions for rehearing be “short,” and noting that courts “appreciate respect
and brevity”).

380 Id. at 8.

381 Tex. R. App. P. 49.1.

382 See Hayes, supra note 344, at 5, 10 (acknowledging lawyers' “need to vent” but recommending “dispassionately draft[ing the] motion
for rehearing,” and noting that dispassionate motions were more successful, likely because the lawyer was able to “dispassionately
evaluate the[]likelihood of success”); Rothenberg, supra note 9, at 7 (noting lawyers should not “use a motion for rehearing for
emotion laden attacks”).

383 See Hayes, supra note 344, at 5 (emphasizing the “need to respectfully and objectively bring the court's attention to the claimed
errors of fact or law in its opinion”).

384 See, e.g., Schindler Elevator Corp. v. Anderson, 78 S.W.3d 392, 424 (Tex. App.--Houston [14th Dist.] 2001, no pet.) (Frost, J.,
concurring in the denial of en banc review) (“Whether a majority of the en banc court may disagree with all or a part of a panel
opinion is not the standard for en banc review.”).

385 Supra Part III.

386 Id.

387 See, e.g., Cruz v. Ghani, No. 05-17-00566-CV, 2019 WL 3282963 (Tex. App.--Dallas July 22, 2019, no pet.) (en banc) (revealing
significantly divergent views of the rules governing motions for en banc reconsideration).

388 See Fed. R. App. P. 35 (providing the same uniformity standard used in Texas Rule 41.2(c)).

389 See Tex. R. App. P. 9.4(i) (setting word and page limits for filings, but not for motions, such as a motion for en banc reconsideration).

390 Alex Kozinski & James Burnham, I Say Dissental, You Say Concurral, 121 Yale L.J. Online 601, 601 (2012).

391 E.g., Schindler Elevator Corp. v. Anderson, 78 S.W.3d 392, 424 (Tex. App.--Houston [14th Dist.] 2001, no pet.) (Frost, J., concurring
in the denial of en banc review).

392 O'Connor v. First Court of Appeals, 837 S.W.2d 94, 96 (Tex. 1992, orig. proceeding).

393 See Sur, supra note 157, at 1359-65 (discussing the costs of concurrences and dissents).

394 Supra Part III.B.5.

395 O'Connor, 837 S.W.2d at 96.
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396 See Sur, supra note 157, at 1359-65 (discussing the costs of concurrences and dissents).

397 See generally id.

398 Id. at 1337-58.

399 See O'Connor, 837 S.W.2d at 96 (“A nonpanel member's dissent from denial of en banc review serves the same salutary purposes
served by any other dissenting opinion: chiefly, promoting the uniformity and correctness of the court's decisions.”).

400 See Sur, supra note 157, at 1337-58 (recognizing that dissents, including rehearing dissents, “usually set[] forth a legal rationale
distinct from the majority's rationale for reaching the opposite conclusion regarding one or more issues in the case.”).

401 See, e.g., Twigland Fashions, Ltd. v. Miller, 335 S.W.3d 206, 226 (Tex. App.--Austin 2010, no pet.) (Jones, C.J., concurring in denial
of en banc reconsideration) (“‘[E]xtraordinary circumstances' include such matters as (1) addressing legal issues on which Texas
courts of appeals are split; (2) addressing issues that are highly significant to the public or in which the public has a high level of
interest; and (3) overruling an earlier decision of this Court. In addition, ‘extraordinary circumstances' may include other cases in
which it is imperative, for whatever reason, that this Court speak with one voice.”).

402 See supra Part III (explaining the justifications for differing views on en banc reconsideration).

403 Id.

404 Id.

405 Id.

406 Id.

407 Id.

408 Cf. In re Prudential Ins. Co. of Am., 148 S.W.3d 124, 136 (Tex. 2004, orig. proceeding) (providing for an analogous balancing act
in the context of extraordinary writs).

409 See Tex. R. App. P. 41.1(b) (describing the procedure for when a three-person panel cannot agree on a judgment).

410 See Chase Home Fin., L.L.C. v. Cal W. Reconveyance Corp., 309 S.W.3d 619, 630 (Tex. App.--Houston [14th Dist.] 2010, no pet.)
(“Absent a decision from a higher court or this court sitting en banc that is on point and contrary to the prior panel decision or an
intervening and material change in the statutory law, this court is bound by the prior holding of another panel of this court.”).

411 Solimine, supra note 137, at 41.

412 See Tex. R. App. P. 41.2(c) (stating the standards for en banc reconsideration).

413 See id. R. 49.7 (stating that if reconsideration is granted, the panel's decision does not become final and the case is resubmitted to
the court).

414 See id. R. 49.1 (allowing for the filing of a motion for rehearing that “clearly state[s] the points relied on for the rehearing”).

415 United States v. Am.-Foreign S.S. Corp., 363 U.S. 685, 689-90 (1960) (internal quotation marks omitted).

416 Id. at 689.

417 Zarone, supra note 108, at 175-76 (“If a panel has decided a [case satisfying the en banc standards] in a manner favored by the
en banc majority, it would generally be a waste of judicial resources to rehear the case en banc, because the en banc result
would be the same as the panel decision.”).

418 Ginsburg & Falk, supra note 5, at 1032-33.

419 Id. at 1033.
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420 Id.

421 See Tex. R. App. P. 49.2 (requiring the court to at least request a response before granting a motion for rehearing).

422 Id.

423 Supra Part III.B.3.ii.

424 Id.

425 W. Pac. R.R. Corp. v. W. Pac. R.R. Co., 345 U.S. 247, 260-61 (1953).
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